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City of Wheeler 

Chapter 8 

FRANCHISES AND AGREEMENTS 



ORDINANCE NO. 2003-03 

AN ORDL~AJ~CE GRANTING TO WESTERN OREGON WASTE- TILLAMOOK 
COUNTY, INC. A NONEXCLUSIVE FRA.i'fCIDSE TO COLLECT AND DISPOSE OF 

SOLID W ASTF. WITUI~ THE CITY OF WHEELER, OREGON 

THE CITY OF WHEELER ORDAINS AS FOLLOWS: 

FRANCHISE AGREEI.VIEJ\'T 
BETWEEN CITY OF WHEELER 

AND 
WESTER.i'of OREGON WASTE - TILJ,AMOOK COUNT 

This Franchise Agreement ("Franchise Agreement" or "Agreement") 15 entered into as of 
the Effective Date, as defined below, by and between City ("'Pranchisor") and Western Oregon 
Wa~te-Tillamook, Inc.; for lhe collection, transportation, and disposal ofsolid waste. Franchisor 
and Franchisee may be referred to herein collectively as the ·'Parties'' or individually as a 
··Party."" 

SECTION 1: DEFINITIONS 

For purposes of this Ordinance. and the administration thereof. the following list of terms shall 
have the designated meanings as set forth herein: 

·'Bulky Goods·· means discarded large items of Solid Waste such as appliances. furniture, large 
auto parts, and other similar v,-aste materials with weight'l and Yolwnes greater than those 
allowed in waste collection bins, carts or other containers. 
·'Cite/' shllll mean the City of Wheeler. its City Council or other authorized or designated 
r.oprescntative. 

"City Council" shall mean the City Council of the City of Wheeler in which the City's legislati,·e 
power~ are vested. 

"Collection'" or "Collection Sen ice" shall mean all or any part of lhe activities involved in lhe 
collection of solid waste, or other material specified in thi~ Agreement and its transportation to 
an appropriate Solid Waste Management Facility. 

"Disposal'· ,,hall mean the final disposition of solid waste collected by the Franchisee at a 
pennitwd Solid \1/astc Management facility ~elected by the Fr.m.~hisee and approved by 
Franchisor. 

"Effective Date" means the latest date on which this Agreement as executed, set forth on the 
signature page hereto. 

"Force Majeure" means acts of GGd including landslides, lightning, forest fires. storms, floods. 
fi"eezing and earthquakes, civil disturbances. sl rikcs, lockouts or other industrial disturbance~, 
acts of the public enemy, wars, blockades, or public riots. 
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-·Franchise'' shall mean ihe rights granted to the Franchisee llTider the terms and conditions of 
lhis Agreement. 

"Franchise area" Wli mean: (1) the entire territory included wiQlln the City limits as of' the 
Effeclive Date of llii.s Agreement; and (ii) such additional area as may theremter become 
included with the City limits from time to time due to annexa lion, incorporation or other means 
but only from and after the time as the Franchisee is able to provide collection. sen·ices in such 
additional area. 

"G-reen \1,/ aste" means gra~s clippings, leaves. hedge trimmings, =all branches and similar 
vegetative waste generated Ji:um residential property or landscaping activities, but does not 
inclllde stumps i!T similar bulky wood materials. 

"Gross Revenue" shall mean the gross receipts derived b) the Franchisee from fees collected 
from customers for services provided under this Agreement 

"!Iazardol!.> Waste" means (1) all waste defined or charuderizcd as hazardous by the federal 
Solid Waste Disposal Act (42 U.S.C. § 3251 et seq_), as amended, indudmg the Resource 
Conservation and Recovery Act of 1976 (42 L'SC § 6901 el seq.) and all future amendments 
thereto, or regulations promulgated thereunder and (1i) all waste defined or characterized as 
hazardous by the principal ~gencies of the State of Oregon having jurisdiction. Hazardous 
Waste ~hall not include incidental Household Hazardous \liaste or Small Quantity Generator 
Waste which is commingled \'<ith Solid Waste. 

"Recycling" means any process by which Solid Waste materials are transformed inw new 
products of commercial value in s1.1ch mam1er that th~ original products may lose their identity. 
This process includes collection, transportcttion, stor<tge and transfer of Solid W ast<O illld placing 
the Solid Waste in the stream of commerce for resource recovery. 
"Solid Waste" means all ~.~Seless or di8carded putrescible aud non-putrescible materials, includ­
ing but not limited to garbage, rubbish, refuse, ashes, paper and cardboard, sc>vage sludge, ~eptic 
Lank and ce~spool pumpiugs or other sludge, useless or discarded commerci<Ll, industrial, 
demolition and construction materiab, discarded or abandoned vehicles or parts thereto, 
discarded home and industrial appliances, manure. wgetable or animal_solid and semisolid 
materials, dead animals and infectious waste as defined in ORS 459.386 "Solid Waste" does not 
include: (a) Ha:t.:.udous wa~te as defined ill this section. (b) Materials used for fertilizer or for 
other productive purposes or which are salvageable as such materials are use-d on land in 
agricultural operations and the growing or harvesting of crops and the raising of animals. lfthe 
Parties agree, the term Solid Waste may include \-vask or other materials which may require 
special handling at a Solid Wa~te Management i'acility, including but not be limited to dean 
soil, non-hazardous contaminated soil, construcl!on, demolition and land clearing debris, and 
non-friable asbestDS provided that Franchisee, either itself or through a subcontractor, has the 
capability of handling ~uch speciul waste or material~. 

"Solid Waste l\{mmgement Facility" shall mean any permitted facility de~igncd to manage Solid 
WHste including but not limited to a solid waste transfer station, recyclable materials recovery or 
processing facility, com posting facility, waste-to-energy facility, and lmdfill facilities. 

The deflnitinns set forth in ORS Chapter 459 are incorporated into this Agreement. 
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SECTION 2: GRANT OF FRANCHISE 

Pursuant to the authority of ORS 459A.085 and any related City Ordinance, the City grants to 
Western Oregon Waste-Tillamook, Inc., this non-exclusive Franchise for the right and privilege 
to collect and dispose or othenvise handle all Solid Waste, Bulky Goods and Groen Waste 
generated, deposited, accumulated or otherwise coming to exist in the Franchise Area, provided 
hereunder. This franchise .-;hall not apply to recycling activities. It is expressly understood that all 
Solid waste set out for collection and disposal shall become the property of the Franchisee at the 
point of collection. 

SECTION 3: TERMS OF AGREEMENT 

The initial term of this Agreement shalllx: ten (10) years, commencing on July 1. 2000 and 
unless sooner terminated in accordance with the provisioll5 of this Agreement, expiring on June 
30, 2010. Franchisee shall give the City one hundred twenty (120) days notice at the end of the 
franchise term. The Agreement will stay in eiTect until a new Agreement is negotiated or City 
provides notice to Franchisee that it does not inteTid to negotiate a new Agreement. In the event 
Franchisee fails to notify City, the Agreement shall remain in effect until either party gives 
notice to the other of their intention not to negotiute a new Agreement. 

SECTION 4: FRANCIIISE FEES 

As consideration lOr the granting ofthls Franchise and to reimburse the City of the admini­
stration thereof, the Franchisee shall pay to the City during the term of this agreement a franchise 
tee of five (5) percent of the gross revenue received for services. Payments shall be made for 
three (3) month periods ending Murch 31, June 30, September 30 and December 31 of each 
calendar year. Tile payment for a q\Wler shall be due within forty-live (45) days of the end of 
the quarter. 

SECTION 5: FRANCIDSE SERVICES 

The Franchisee sha11 provide for the co11ection and transportation of Solid Waste from customers 
to a Solid Waste Management Facility approved by the Franchisor. In providing these services, 
the Franchisee agree~ to the following: 

1_ Collection Equipment: The Franchi~ee sha11 provide, maintain and use adequate equipment 
and personnel to timely handle, colle\..1:, and transport Solid Waste. The equipment shall meet the 
following standards: 

a. Collection eq Llipment shall be constructed, loaded and operated so as to prevent 
dripping, leaking, blowing, sifling or escaping of Solid Waste from the vehicle while in service. 
Franchisee shall be respoll5ible cle!Uling up any spillage from vehicles. 

b. All open body collection vehicles slrull have a cover which shall be used while in 
transit, except when making collection stops and when transporting bulky items, such as brush, 
metals, tires, or appliances, where spillage is not likely to occur. 
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2. Collection Exclusions: It is understood that the Franchisee is not authorized and is not 
required herelll!der to collect and transport Hazardous Waste or re~iricted or other waste that is 
not acceptable or permitted for disposal at a Solid Waste Management Facility. In addition. 
Francllisee shall not be required to collect containers that are not set out or filled in accordance 
with. or do not meet the requirements as set forth in .I:.xhibit A hereto. Regardless of the 
reason, when any Solid Wa.>ie or other material is not collected by Franchi~. Franchisee shall 
leave, to the extem practicable, a tag on the Solid Wa51:e or other material stating the reasons for 
Franchisee's rcftlsal to collect the same. Adequate records of theta~ shall be maintained by 
Franchisee and Waste set out for collection and di~posal shall be available to the Franchisor for 
inspection upon reasonable notice during business hours. 

3. Level of Service: Franchisee shall maintain a regular schedule of pickup -wiU1in the ~ervicc 
area at the frequency specified it the Schedule of Services and Rates/Charges, Exhibit A 
(attached) and extend service to all persons in the area who order and pay for such services and 
comply with Franchisee's reasonable requirements concerning adequacy and location of 
contamers. 

a. !be kvel of services are contained in Exhihil A and shall be amended from time to 
time a-, required by the City or as requested by the Fran~hisee and approved by the City. 

b. The Franchise~ shall work in cooperation with Tillumook County and/or the City of 
Wheeler to plan and impl~ment special ev-ents or other services deemed neccssmy in 
order to collect and properly dispose of Solid Waste, small quantities ofHon~ehold 
Hazardous Waste, bulky goods, or other waste materials. 

4. Service Requirements: The Franchisee shall be required to provide services to all customers 
who set waste containers at locations identified in the Schedule of Services and Rates/Charges, 
Exhibit A. Door service shall not be provided to any customer whose driveway does not 
prmide safe and adequate access. 

a. The Franchisee may refuse service if such service poses a risk of injury to personnel, 
damage to equipment, or the location has limited access that is steep or excessive slope, 
or the access road is impaired or insufficient space to muke turns, or where backing the 
vehicle in excess of75 feet. 

b. The Franchisee shall respond to customer service complaints where pickup of garbage 
or clean up is required within 24 hours or the next business day. 

c. The Franchisee shall not terminate service without fourteen (14) days written notice to 
the customer. If termination is based on other than failme to pay for service, notice rn~t 
also be made to the City Manager ~tating reason for the tCITilination. Where service has 
been refused d1.1e to refusal of a customer to pay for service, the Franchisee may require a 
deposit equal to two billing periods to guarantee payment for future service before 
reinstating such service. 

5. Office: The Franchisee sball maintain._ an ofJice and telephone where service may be applied 
for and complaints maybe made. The telephone number shall be toll free from Wheeler for 
customers. The office shall have a responsible person in charge during collection hours and shall 
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be open during normal business hours. A message service shall be available during lunch periods 
and after normal business hours. 

6. Permits and Licenses: The Franchisee shall obtain at the Franchisee's expense permits and 
licenses required by law or ordinance and maintain same in full force and eftect during the term 
oflhis agreement. 

SECTION 6: RATES & SERVICE CHARGES 

All charges made by the Franchisee shall confol1l1 to the sch~dule of rates and charges included 
in Exhibit A (atta~hed). The City Council is hereby authorized and empowered to hereafter 
modifY this schedule of rates and charges by Ordinance. However, except with regard to pass 
through costs such as tip fees at the transfer station, not more than one rate adjustment may be 
imposed in any twelve (12) month period. 

1. No Rate Preferences: The Franchisee shall not give any rate prefcrcncc to any person, 
locality or type of Solid Waste stored, collected, transported, disposed of or resource-recovered; 
provided, however, that Franchisee will provide free service for pickup and disposal of Solid 
Waste generated in the ordinary course of the Ci>y's business. 11ris section shall not prohibit 
uniform classes of rates based upon type or quality of Solid Waste handled and location of 
customers so long as such rates are reasonably based npon cost of the particular service and are 
approved by the City Council, nor shall this section prevent lhe Franchisee fmm volunteering 
service at reduced cost for a charitable, Community, civic or benevolent purpose. 

2. Basis of Rates: Rates for residential and multifamily service shall be based on the cost of 
providing once per week single can service, then adjusted for service~ other that once per week 
pickup. Rates for container service shall be based on the cost of providing once per v.·eek pickup 
of a one yard container containing 300 pounds ofloosc, uncompacted material, then adjusted for 
other then once per week pickup and or container size. 

3. Criteria for Rate Adjustment: Tn determining the appropriate rate or rate adjustment to be 
charged by the Franchisee, the Council may con;,1der any or all oflhe tOllowing: 

a. The cost ofperforming_the servic~ provided h)· the Fril!lchisee. 

b. The anticipated increase in the cost of providing this service. 

c. The need for equipment replacement and the need for ac.lditional equipment to meet 
service needs; compliance with federal. state, local law, ordinances and regulations or technical 
change. 

d. The investment of the Franchisee to have a reasonable rate of return of no more than 
twelve (12) percent 

c. The rates charged in other cities of similar si7~ for similar sen~ce. 

f. The public intere~t in assuring reasonable rates to enable the Franchisee to provide 
eflicienl and beneficial service to the residents and other users of the service. 
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g. The local wage s<:<Jle, cost of management facilities and disposal fee or charges. 

h. Other !&tors which may, in the opinion of the City Council, necessarily affect lhe 
rates to be charged. 

4. Billing Cycle~·. The Franchisee may establish billing cycles that provide, one month in 
advance and one month in arrears according to the Franchisee's billing cycle. 

SECTION 7: RECORDS & REPORTS 

I. The Franchisee shall maintain books and records disclosing the number and type of 
customers served and the gross receipts collected in the Franchise area. These hooks and 
records shall be open at reasonable times and places for audit by authoriad personnel of 
the City of Wheeler. 

2. The l1ranchisee shall submit an annual report to the City which contains sufficient 
business inlOrmation to show revenue and operating costs, franchise fees paid, general 
vehicle inventory, customer count, and amount of material in tons collected, transferred 
and/or disposed. 

3. Confidentiality. Franchiwr shall treat all information disclosed or made available for 
in~pection by Franchisee hereunder (including pursuant to any rate review) that affects 
the competitive position of .Franchisee as confidential information to the extent permitted 
by Jaw. By way of example but not in limitation, the following types of information ~hall 
be confidential to the extent permitted. by law:(!) how franchisee routes it~ vehicles in 
order to provide collection services \vithin the Franchise Area; (2) the provisions of 
contacts with cnstomer for collection services; (3) the Franchisee's consolidated audited 
financial ~;tatements or the audited fill!lncial statements of Franchisee's affiliates; and ( 4) 
individual "Wllges, s.alarie~, bonlL~es and benefits. Franchisor shall not !L~e such 
confidential informa.tion for any reason or in any manner other than as contemplated 
under the rate review provisions of this Agreement. Franchisor shall not disclose such 
confidential information to any third party except on a "need-10-know" basis and then 
only after receiving the prior written approval of the Franchisee und a confidentiality 
agreement from the third party similar hereto. Nnrwiths!miding the foregoing, in the event 
Franchisor receives any reque~is for disclosure of Franchisee·~ information Wider Oregon 
Public Records Law, Oregon Revised Statutes 192.410 to 192.505, Franchisor shall 
notilY Franchisee in writing of such request after consideration of the public interest in 
disclosure of the requested information. The Franchbee sha1! respond in writing within 
ten (10) days of the Franchisor's notice whelher the requested infonnation should be 
released or defended as exempt from disclosure under such law. If Franchisee elects to 

defend the exemption of the teqLte;1ed inlOrmation from public disclosure. Franchisor 
shall not, release or disclose such information and Franchisee .illall assume all 
responsibilities and costs for such defense. 

!SECTION: PUBLIC RESPONSJBlLITY Note: This Section now included in Solid Waste 
Control Ordinance] 
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SECTION 8: LIABD,JTY INSURANCE 

Franchisee sha!l provide and maintain during the life of this Agreement Public Liability 
Insurance in the combined single limit amount of$1,000,000 to protect the Franchisee, its agents, 
and its employees from claims for damages for personal injury, including wrongful and acci­
dental death and properly damage which may arise from operations under this Agreement, 
whether such operators be perlOrmed by the Franchisee or its employees. The policy or policies 
shall contain a clause showing the City of Wheeler. its elected officials, officers and employees 
as additional insured and >vith an endorsement that such insurance may not be cancelled or the 
coverage reduced without first giving the City thirty (30) days notice in writing. 

SECTION 9: WORKERS' COMPENSATION INSURANCE 

The Franchisee shall provide and maintain during the life of this Agreement Worker~ 
Compensation Insurance in accordance \vith the laws of the State of Oregon for all of its 
employees. A certificate shall be filed with the City by the insurance currier showing su<:h 
insurance to be in force at all times. 

SECTION 10: fNDEMNITY 

1. Franchisee Indemnity: Franchisee shall defend, indemnitY and hold harmless 
Franchisor and its employees, agents, appointed and elected officials (collectively, 
~Indemnitees''), from and against any and all liabilities, penalties, fines, forfeitures, 
demands, claims, causes of action, suits, judgments and costs and expenses incidental 
thereto, including attorneys' fees, (collectively "Damages") which any or all of the 
Indemnilees may hereafter suffer, incur, be responsible for or pay out with respect to claims 
by third parties for personal injury, property damage or other loss to the extent caused by or 
arising from or in comlection with a violation of this Agreement or the negligent actions or 
omissions or willful misconduct of Franchisee, its employees or subcontractors, in the 
perfonnance of this Agreement Such indemnity shall be limited to exclude Damages to 
extent that they arc caused by, arise from or in comlection with any negligent actions or 
omissions or willful misconduct of Franchisor or its employees, agents, subcontractors, or 
appointed or elected officials, including in connection with the use of Franchisee's property 
or equipment during an emergency as provided in Section 13. The extent of Franchisee's 
liability under this Section shall not exceed the amount of Franchisee's proportionate share of 
faulL 

2. ProcOOure: Franchisee shall have no obligation to indemnifY or defend hereunder unless 
the Indemnitees provide written notice to Franchisee of the occurrence of events giving rise 
to Franchisee's obligation to indemnify herennder within thirty (30) days after the 
Indemnitees know or should have known of such events. The lndemnitees shall cooperate in 
the defense of suit if requested by Franchisee and shall have the right to approve counsel 
chosen by Franchisee to litigate such suit, which approval shall not be unreasonably 
v;ithhdd. Franchisee shall have the sole right to contest, defend, litigate and settle claims 
tendered by the lndemnitees hereunder provided that at least ten (10) business days prior to 
any such settlement, V.'ritten notice ofFranchiscc's intention to settle is given to the 
Jndcmnitees. In the event a dispute exists over whether Tndemnitee is entitled to 
indemnification, the Indemnitee shall defend itself until the dispute is resolved. Upon 
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resolution of the indemnification dispme, the- pre~ ailing party shall be entitled to 
indemnification for its defense costs incurred prior to resolution. 

3. Insurance: If any claims indemnified against tmder this S\lct:ion have the polential tOr 
coverage under any insurance, then the indemnity set forth in this Section shall be limited as 
provided in this Section IO(e). Before pursuing recovery under this indemnity, the 
lndernnitees shall exhaust all reco\·ery available for such claim from insurance_ Once the 
Jndemnitccs have exhausted all recovery under all available insurance. the l'ranchisce shall 
pay only the amount of the loss, if any, that exceeds the total ammmt that all insurance has 
paid for the Joss. Nothing in this Agreement shall colllltitule a waiver or relinquishment of 
any claims which the parties may have against insurers, nor shall any provision of this 
Agreement waive or relinquish any subrogation or contribution rights that the parties or their 
insurers may have against another insurer or other potentially liable party. Notwithstanding 
an}1hing in this Agreement to the contrary, the Franchisee shall not be obligated to pay for 
the defense or any claim or suit that any insurer has a duty to defend. If no insurer defends, 
however, then the Franchisee shall, to the extent obligated to do so by this Agreement, pay 
for the defense, but shall be entitled to the insured's rights against all insurers with a potential 
for coverage of such claim. 

SECTION 11: TRANSFER OF FRANCHISE 

I. The Franchisee shall provide ninety (90) days v,'ritten notice of any proposed sale, transfer 
or assignment. Sale of an amount of stock sufficient to change the majority o\\"llership of 
Franchisee ~hall constitute a ti"a!llifer for purposes of this Section. Except as provided in this 
Section, the Franchisee shall not assign its rights nor delegate or otherwise transfer its obli­
gations under this Agreement to any other person or corporate entity without prior written 
consent of the City Council, which consent shaU not be llllteasonably withheld. Any such 
assignment without tl1e Consent of the City Council shall he void and the atteJ.npted 
assignment shall constinue a default of this Agreement. 

2. If the Franchisee requests the City's consideration of and consent to a tmnsfcr or 
a."<Signmcnt, the City shall act on such request within sixty (60) days of the receipt of the 
Fmnchisec's notice and shall not unreasonably refuse to approve an assignment of !his 
fi:anchise to an assignee ,.1th sufficient knowledge, expericn~e and financial resources so as 
to be able tu meet the obligations ofilie Franchisee hereunder. 

SECTION 12: DEFAULT TERMINATION 

I. Default: In the event or any material failure or refusal of Franchisee to comply with any 
obligation or duty imposed on Franchisee under this Agreement, the Franchisor and 
Franchisee shall meet and confer in good thlth in an effort to agree on a resolt~tion and 
cure of the breach. If llie Parties are unable to agree on the informal resolution or cure of 
the breach within ten (10) business days, the Franchisor sh<lll have the right to lerminate 
this Agreement if: 

a. Following the ten-day meeting period above, the Franchisor shall have given 
writkn notice to Franchisee specifying that a particular dcflll.llt or defaults 
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exist which will, unless coJTected, constitute a material breach ofthi' 
Agreement on the pa1t of Franchisee, ~nd 

b. Franchisee lilils to correct such default or tails to take reasonable steps to 
commence to correct the sam.-: within thirty (30) days from the date ofthc 
notice given by Franchisor IITider Section 1 (a) and/or Franchisee thereafter 
fails to diligently continue to take reasonable steps to correct such default. 

2. Termination: Upon the occurrence of a material breach, failure to cure and the 
declaration of termination of thls Agreement by lhe Franchlsor a:s provided above, this Agree­
ment shall be of no further force and effect unless the Franchisor elects to terminate only a 
portion of the services set forth herein and maintain the remainder of the Agreement. 

3. Force Majeure: lbe performance of this Agreement may be discontinued or 
temporarily suspended in the event of Force Majeure_ Franchisee 'hall not be deemed to be in 
default and shall not be liable for failure to perf om under thls Agreement if Franchisee's 
performance is prevented or delayed by Force Majeure. 

SECTION 13; EMERGENCY SERVICES 

In the event that Franchisee, for any reason whatsoeYer except the oc'-'-urrence or existence of a 
Force Majeure event, fails, refuses or is unable to perform the collection, transportation and 
disposal requirements of this Agreement for a pe-riod of more than. tlu:ee (3) cousecutive 
business days, and if as a result thereof, Solid Waste ac.cumulates in the Franchise Area to such 
an extent, in such a manner. or for such a time that Franchisor reasonably finds that such 
accumulation endangers or menaces the public health, safety or welfare, then Franchisor shall 
have the tight to take any means necessary to ensure the public sal'ety and welfare, including but 
not limited to picking up Solid Waste utilizing City equipment and personnel and/or contracting 
out to a third party. If Franchisor must carry out those services and duties performed by the 
Franchisee as contained herein, then Franchisee shall reimburse franchisor for all expenses 
directly related to the Franchisor's carrying out the duties and services of Franchisee under lhis 
franchise_ 

Sl:CTION 14: NOTICE 

Whenever required for any purpose in this Agreement, notice by either party ~hall be deemed 
sufficient if it is in the form of a letter sent by certified mail, return receipt requested, to the 
business address specified below: 

Franchisee 

Western Oregon Waste­
Tillamook County, Inc. 

P.O. Box 509 
McMinnville, OR 97128 
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SECTION 15: ClL\NGE IN LAW 

In the even( that new or amended local, state or federal laws, rulings or regulations are enacted 
after the Elfectivc Date of this Agreement and have the effect of preventing or precluding 
compliance 'l'.ith one or more provisions ofrhis Agreement, such provision.~ of this Agreement 
shall be modified or suspended as may be nccess.ary to comply with such new or amended local, 
state or federal laws or regulations, and the Fnmchisor and the Franchisee shall enter into an 
amendment of this Agreement that reflect_~ the extent to which the provisions hereof have been 
so modified or suspended. Notwithstanding the tOregoing, should Franchisee, by tOrce of ·any 
such law, ruling or regulation, at any time during the term hereof, be ordered or required to do 
any act relative to this Agreement "'hich substantially impairs or materially changes the 
.Franchisee's ability to pcrfomt under tills Agreement, then the Franchisee may notify the 
Franchisor in writing of this condition and may terminate this Agreement upon providing at least 
six!)· (60) days' advance IHitten notice of termination to the Franchisor. Nothing in this 
Agreement shall prohibit Franchisee from obtaining or seeking to obtain modification, reversal 
or repeal of such law,ruling or regulation or restrict Franchisee's right to legally contest the 
validity of such law, ruling or regulation. Franchhee shall not be considered in breach of this 
Agreement during such time as Franchisee is contesting or appealing any uoticc of violation, 
ordinance, rule, regulation. ruling or law. 

SECTION 16: INDEPENDENT CONTRACTOR 

Franchisee is an independent contractor and shill! not be deemed an employee ofthc Franchisor. 

S.ECTION 17: CAPTIONS 

Titles or captions of articles aud sections contained in this Agreement are inserted only as a 
matter of convenience and for reference, and in no way define, limit, extend, or describe the 
scop~ of this Agreement or the intent of any provbion of it. 

SECTIOI'o"19: \VAIVER 

No waiver of any right or obligation of either Party hereto shall be effective unl~ss in Miting, 
specifYing such waiver, executed by the Party against whom such waiver is sought to be 
enforced. A waiver by either party of any of its rights under this Agreement on any occasion 
shall not be a bar to the exercise afthe same right on any subsequent occasion or of any other 
right at any time. 

SECTION 20: COUNTERPARTS 

This Agreement may be executed in two counterparts, each of which shall be deemed an 
original, but both of which shill! be deemed to constitute the same instrument. 

SECTION 30: GOVERNING LAW 

This Agreement shall be governed by and construed in accordance with the laws of Oregon. 
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SECllON 31: AMENDMENT 

Thi~ Agreement may be amended, altered or modified only by writing, specifYing such 
,__ WJlendment, alteration or modillcation, executed by authorized representative~ of both of the 

Parties hereto. 

SECflON 32: COMPLETE AGREEMENT 

This writing constirutes the full aJJd complete Agreement and understanding between the 
Franchisee and the Franchisor. All previous agreements arc hereby superseded. 

SECTION 33: SEVERAHILITY 

If any of the provisions of !his Agreement are determined to he invalid or unenforceable, those 
provisions shall be deemed severable :from tho rnuainder of this Agreement and shall not cause 
the remainder of this Agreement to he invalid or unenfOrceable, unless this 
Agreement without the severed provision would frustrate a material purpose of either Party in 
entering into this Agr<ll-'tllent. 

IN WITNESS WHEREOF, thi.<. Agreement is effective as of the latest date set forth below. 

FRANCIIISEE: 
·uamook, Inc. 

Date:'-~ 
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ADDOPTED by the City Council this 18th day of November, 2003 by the following vote: · 

CITY COUNCIL 
WHEELER, OREGON 

vV 

Ordinance No. 2003-03, page 12 of 12 

Ayo N•y Absent/Abstain 

L_ 
"f., I 

k~ 
_I_ 

X I ----

X I ----

ATTbST: 

d: {)&a_ .~ 
Larry Cole, City Manager pro tern 



CITY OF WHEELER 
ORDINANCE NO. 2004-05 

AN AMENDMENT TO ORDINANCE NO 2003-03, FRANCHISE AGREEMENT 
BETWEEN TIIE CITY AND WESTERN OREGON WASTE 

WHEREAS, Wesiern Oregon Waste had proposed a new rate schedule, and 

WHEREAS, Section 5.3 of the Franchise Agreement allows amendment to t:he Schedule 
of Services and Rates/Charges; 

Tiffi CITY OF WHEELER ORDAINS AS FOLLOWS: 

Section I. The three page "Attachment A" "Western Oregon Waste- Wheeler Rate 
Schedule, proposed April2004" is adopted by the City Council. 

ADOPTED by the City Council this 20th day of lillY.., 2004, by the following vote: 

CITY COUNCIL 

v nt position 

roved as to form, 
Sacks, Attorney 

Aye Nay Absent/Abstain 

I ----

I ----

I ----

I ----· 

I ----
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Wheeler, Oregon 

VI eji:f- v~ntzoa( 

:1/ lv[>of3 
Mv 3{:t1) 

Cable Television Franchise Ordinance 

A11 Ordinance Setting Forth Regulations, Terms and Conditions Under 
Which Cable Television Systems Shall Operate in Wheeler, Oregon; and 
Granting to Falcon Cable Systems Company, Its Successors and Assigns, A 
Franchise to Construct, Operate and Maintain a Cable Television System. 

Ordinance No. 93-3 
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\Vheelcr, Oregon 

Cable Television Franchise Ordinance 

An Ordinance Setting Forth the Regulations, Terms and 

Conditions Under Which Cable Television Systems Shall 

Operate in Wheeler, Oregon nnd Granting A Franchise to 

Falcon Cable Systems Company, Its Successors and Assigns to 

Construct, Operate and Maintain a Cable Television System in 

the City. 

The City of Wheeler, Oregon ordains as follows: 

Section 1. Title and Purposes of Ordinance 

1.1 Title 

This Ordinance shall be known as the Wheeler, Oregon Cable Television Franchise 

Ordinance 

1.2 Purposes 

The purposes of this Ordinance are: a) to establish the terms and conditions under which 

a cable television system must operate within Wheeler, Oregon (herefter referred to as the "City", 

"Franchising Authority" or "Grantor"; l>) to provide for the payment of a franchise fee to the 

City for the use of City streets and other public rights of way and to compensate the City for 

cost> associated with administering and regulating the oystem; and; c) to grant a cable televioion 

franchise to Falcon Cable Systems Company (hereafter referred to as "Falcon" or "Grantee')_ 

-1-



Section 2. Franchises; Applications and Criteria for Grant 

, 2.1 Franchise to Operate Required 

l It shall be unlawful to operate a cable television system within the City unless a valid 

, franchise has first been obtained from the Franchising Authority pursuant to the terms of this 

, ordinance_ A franchise granted pursuant to this Ordinance shall authorize the Grantee to provide 

o cable television services within the City and to charge subscribers for such services_ It shall also 

, authorize and penni! the Grantee to traverse any portion of the City in order to provide service 

1 outside the City. Unless otherwise specified, the Franchise Area shall be the legal boundaries of 

• the City. 

" 2.2 Application Procedures and Criteria 

u An application for a new cable televisi-on franchise shall be submitted to the Franchising 

, Authority in a fonn specified by or acceptable to the City, and in accordance with procedures and 

" schedules established by the Franchising Authority. The Franchising Authority may request such 

" facts and information as it deems appropriate. 

" 2.2(a) Any applicant shall furnish to the Franchising Authority a map of suitable 

16 scale. showing all roads and public buildings, which indicates the areas to be served and the 

n proposed dates of commencement of service for each area. The proposed service area shall be 

" subject to approval by the Franchising Authority. If approved, the service area shall be 

" incorporated into any franchise granted pursuant to this Ordinance. If no service area is 

20 specifically delineated in a franchise. it shall be considered to be coterminous with the boundaries 

" oftheCity. 

,, 2.2(b) After receiving an application for a franchise, the Franchising Authority 

n shall examine the legal, financial, technical and character qualifications of the applicant. The 

"' Franchising Authority may grant one or more non-exclusive franchises creating a right to 

zs construct and operate a cable television system within the public ways of the City, subject to the 

" provisions of this Section_ 

" 2.2(c) In the event an application is filed proposing to serve a franchise area 

" which overlaps, in whole or in part, an existing Grantee's franchise area, a copy of such 

" application shall be served by the applicant, by registered or certified mail, upon the existing 

w Grantee_ Such notice shall be considered a condition precedent to consideration of the 
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application by the Franchising Authority. 

Section 3, Grant of Franchise to Falcon 

Pursuant to the tenns of this Ordinance, a franchise is hereby granted to Falcon Cable 

Systems Company (which may be referred to herein as "Falcon" or "Grantee") to operate and 

maintain a cable television system in the City for a period of twenty (20) years commencing on 

the date of adoption of this ordinance 

Section 4. Rcqeoyal of Fr11uchi.re 

At the expiration of the initial or renewal term of this franchise, the Grantee shall have 

the right to renew the franchise for an additional tenn of five (5) years, provided that the 

Grantee shall then be in substantial compliance 'With the material terms of this Drdinance and with 

applicable law. The Gflllltee shall provide the Franchising Authority with notice of its intent to 

renew the franchise at least ninety (90) days prior to the expiration date of the then current tenn. 

Section S. Franchise Fee 

5.1 Payment of Annual Fee 

The Grantee shall pay a franchise fee for the use the City's rights of way and to 

compensate the City for all costs associated with administering and regulating the cable system. 

The amount of the franchise fee shall be five percent (5%) of the Grantee's annual Gross 

Subscriber Receipts, as defined herein, and such fee shall be paid on an annual basis_ Grantee 

shal! be entitled to list the franchise fee as a separate line item on monthly bills. 

Section 6. Subscriber Rates 

6.1 All charges to subscribers shall be consistent with a schedule of fees for services 

offered and established by the Grantee_ Rates shall be nondiscriminatory in nature and uniform 

to persons of like classes. under similar circumstances and conditions, except where necessary to 

meet competition. 

6,i(a) Grantee may offer different or discounted rates at its discretion in order to 

meet competition or for promotional purposes. Grantee may establish different rates for different 
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classes of subscribers where appropriate, such as offering discounted rates to low income 

' individuals or groups. 

, 6,l(b) Grantee shall inform each new subscriber of all applicable fees and charges 

• for providing cable television service. 

, 6.1(c) Grantee may, at its own discretion and in a non-discriminatory manner, 

• waive, reduce or suspend connection fees, monthly service fees or other charges on a one time or 

' monthly basis for promotional purposes. 

, 6.l(d) This section shall not prevent a Grantee from refusing service to any 

, person because the Grantee's prior accounts with that person remain due and owing. 

w 6. l(e) A Grantee may offer service which requires advance payment of periodic 

u service charges. A customer shall have the right, at any time, to have service disconnected with 

n a refund of any pre-paid but unused service charges within sixty (60) days from the date service 

n is disconnected. 

" 6.t(f) The Grantee will provide the City with thirty (30) days advance written 

" notice of any change in rates and charges whenever possible_ The City retains the right to apply 

1< for certification to the Federal Communication Commission in order to regulate basic service 

n rates of the Grantee pursuant to the Cable Act of 1992. 

" 6.l(g) The Grantee shall provide refunds to subscribers in the following cases: 

19 6.l(g)(l) If the Grantee fails within a reasonable time to commence service 

20 requested by a subscriber, it will refund all deposits or advance charges that the subscriber has 

21 paid in connection with the request for such service at the request of the subscriber_ 

n 6.1(g)(2) If a subscriber terminates any service at any time and has a credit 

" balance, the Grantee will, upon notice from the subscriber and upon return of all of Grantee's 

" equipment, refund the appropriate credit balar~ce to the subscriber. The subscriber will be 

n responsible for furnishing the Grantee a proper address to which to mail the refund. 

u 6.1(g)(3) If any subscriber's cable service is out of order for more than 48 

z' consecutive hours during the month due to technical failure, damage, or circumstances within the 

,. control of the Grantee, the Grantee will credJt the account of that subscriber on a pro rata basis 

" upon the subscriber's written request. 
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Section 7. Customer Service and Consumer Protection 

7.1 Office Location and Telephone Service 

Grantee shall maintain an office in sufficient proximity to the City to permit Grantee's 

customer service and technical personnel to promptly respond to all customer service requests or 

technical problems which may arise, as further described below Grantee shall maintain 

telephone answering service or an answering machine to receive service calls twenty-four (24) 

hours per day. A listed local telephone number or toll free (800) number shall be made available 

to subscribers for service calls. Corrective action shall be completed as promptly as practicable . 

7.2 Customer Service Response Time 

7.2(a) Calls requesting repair service shall be responded to the same day they are 

received, whenever it is physically possible to do so. In the event this is not possible, repair calls 

notifying the Grantee of a service outage shall be responded to no later than forty-eight (48) 

hours after receipt. If a service call is received after 3 p.m_ on Friday, every attempt shall be 

made to respond within 48 hours_ 

7.2(b) In establishing response time to service or repair calls, the Grantee may 

differentiate between service problems unique to a single household as compared to problems 

caused by a service outage which affects a large number of subscribers ("area outage"). An "area 

outage" is defined as an outage of all cable channels in four (4) or more residences in the same 

neighborhood or area which is caused by a problem with the cable system, rather than being 

caused by the subscriber or by a cause beyond the Grantee's control, such as a loss of power 

from the local electric company. 

7.2(c) All area outages shall be responded to as soon as possible after notification 

on a 24 hours a day, 7 day a week basis. Designated technicians shall be on call 24 hours a day 

to respond when notified by phone or paged by Grantee or an answering service employee_ 

Technicians are expected to repair the problem found and have the system operational as soon as 

possible. Except for circumstances beyond the Grantee's control such as acts of God, weather, 

wars, riots and civil disturbances, the Grantee shall be capable of locating and correcting system 

malfunctions promptly 

7.3 Consumer Protection 

The Grantee shall not, without good cause, fail to make available cable service to 
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prospective subscribers nor shall the Grantee terminate service without good cause_ Service shaH 

2 be provided to all interested customers where economically feasible and consistent with the line 

, extension provisions contained in this Ordinance. 

4 7.3(a) Unless a written contract exists between the Grantee and a subscriber. 

, service shall be on a month-to-month basis_ 

1 Section 8. Extension of Cable Service 

, 8.1 Extension of Service 

9 8.l(a) A Grantee which is not already serving the entire franchise area shall 

10 provide service to all portions of the franchise area reaching a minimum density of thirty (30) 

11 dwelling units per linear street mile as measured from the nearest system trunk line within one 

12 (1) year after the grant of a franchise. 

n 8.l(b) Grantee shall provide aerial or buried drop lines to new subdivisions within 

,. the franchise area at the request of the developer provided that the developer contracts and agrees 

" with the Grantee to pay the cost of the extension of the service. 

,o 8.l(c) Grantee shall extend and make cable television service available to any 

" resident mthin the franchise area who requests connection at the standard connection charge if 

t• the connection to the resident would require no more than a standard one hundred and fifty (150) 

'" foot aerial or seventy-five (75) foot buried drop line_ With respect to requests for connection 

lo requiring an aerial or buried drop line in excess of one hundred and fifty (150) and seventy-five 

2' (75) feet respectively, Grantee shall extend and make available cable television service to such 

22 residents at a connection charge not to exceed the actual cost incurred by the Grantee for the 

u distance exceeding that distance. 

" 8.2 Free B~sic Cable Service to Public Buildings 

l' Grantee shall provide, without charge, one service outlet activated for basic subscriber 

oo service to each police station, fire station, public school. public library and the City office. !fit 
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is necessary to extend Grantee's trunk or feeder lines more than two hundred (200) feet solely to 

, provide service to any such school or public building, the City or the building owner or 

, occupants shall have the option of either paying Grantee's direct costs for line extensions in 

, excess of two hundred (200) feet or releasing the Grantee from the obligation to provide service 

; to such building. 

' Section 9. Insurnnce and lndemnificptiou 

' 9.1 Insurance 

, Within ninety (90) days following the grant of a franchise the Grantee shall obtain, pay all 

• premi1.1ms for and make available to the Franchising Authority at its request copies of the 

" following insurance policies: 

11 9.l(a) A general comprehensive liability policy indemnifying, defending and 

,, saving harmless the City, its officers, boards, commissions, agents or employees from any and all 

" claims by any person whatsoever on account of injury to or death of a person or persons 

" occasioned by the operations of the Grantee under the franchise herein granted, or alleged to have 

" been so caused or occurred, with a minimum liability of Five Hundred thousand Dollars 

'" ($500,000) per personal injury or death of any one person, and One Million Dollars ($1,000,000) 

'' for personal injury or death of any two or more persons in any one occurrence. 

" 9.l(b) Property damage insurance for property damage occasioned by the 

" operation of Grantee under the franchise herein granted, or alleged to have been so caused or 

w occurred, with a minimum liability of Five Hundred thousand Dollars ($500,000) for property 

!' damage to the property of any one person and One Million Dollars ($1,000,000) for property 

" damage to the property of two or more persons in any one occurrence_ 

l' 9.l(c) All insurance policies called for herein shall be in a form satisfactory to the 

" Franchising Authority and shall require thirty (30) days written notice of any cancellation to both 

!5 the Franchising Authority and the Grantee. The Grantee shall, in the event of any such 

u cancellation notice, obtain, pay all premiums for, and file with the Franchising Authority, written 

" evidence of the issuance of replacement policies within thirty (30) days following receipt by the 

li Franchising Authority or the Grantee of any notice of cancellation_ 

" 9.2 Indemnification 

'~ The Grantee, by its acceptance of a franchise granted pursuant to this Ordinance, shall 
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indemnify and hold harmless the City, its officials, boards, commissions and employees against 

l any and all claims, suits, causes of action, proceedings, and judgments for damage arising out of 

, the award of a franchise to the Grantee and its operation of the cable television system under the 

4 franchise. These damages shall include, but not be limited to, penalties arising out of copyright 

< infringements and damages arising out of any failure by Grantee to SC{;ure consents from the 

" owners, authorized distributors or licensees of programs to be delivered by the Grantee's cable 

, television system whether or not any act or omission complained of is authorized, allowed, or 

• prohibited by the franchise_ 

'" Section 10. Transfer or Assignment of Franchise 

" 10.1 Transfer or Assignment to an Unrelated Entity 

ll A Grantee may transfer or assign its franchise to another entity (the "Assignee") upon 

n thirty (30) days notice to the Franchising Authority_ The consent of the Franchising Authority 

" shall not be required for such an assignment, provided that; a) the Franchising Authority is 

1< provided with a reasonable showing that the proposed Assignee possesses the technical and 

'" financial qualifications to operate the cable TV system and, b) that the Assignee agrees to comply 

n with the material terms of this Ordinance_ In no event shall the Franchising Authority 

" unreasonably delay or deny the assignment or transfer of a franchise. The reasonableness of the 

w Franchising Authority's actions shall be subject to judicial review by a court of appropriate 

lu jurisdiction. 

ll 10.2 Procedures 

n 10.2(a) If no action is taken by the Franchising Authority within thirty (30) days 

lJ following receipt of the notice of a proposed assignment by the Grantee, the assignment of the 

" franchise shall be deemed approved_ 

" 10.2(b) If, following a review of the information provided to it, the Franchising 

" Authority determines that the proposed Assignee may not be technically and financially qualified 

l? to operate the cable system, the procedures below shall be followed: 

l' J0.2(b)(1) Within thirty (30) days following receipt of the notice of 

l' proposed assignment from the Grnntee, the Franchising Authority shall inform the Grantee in 

" writi~g by certified mail of its intent to hold a hearing, providing due process to the Grantee a~d 
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the Assignee, for the purpose of receiving evidence as to the Assignee's technical and financial 

qualifications_ Such hearing shall be held by the City within forty-five (45) days following 

receipt of the notice of assignment 

10.2(b)(2) Within fourteen (14) days following the date of the hearing, the 

Franchising Authority shall make a formal determination regarding the proposed assignment and 

if it determines that the proposed Assignee is not qualified to operate the cable system or it 

determines for any other reason not to assign lhe franchise, it shall send a written explanation of 

its decision to the Grantee by certified mail no later than fourteen (14) days after the public 

hearing has been held_ 

10.3 Pledge For Security Purp(lses !JoT Assignment to A Related Entity 

The Grantee may secure financing or an indebtedness by trust, mortgage, or other 

instrument of hypothecation of the franchise, in whole or in part, without requiring the consent of 

the Franchising Authority. Consent shall not be required to assit,"' a franchise from one business 

entity to another which is operated or managed by the present Grantee or manager of the system. 

In addition, so long as the manager and or general partner of the Grantee remains the same, 

consent shall not be required to transfer interests of any limited partners of the Grantee, who 

have no day to day operational control of the Grantee or the City system. 

Section lL General Provisions 

ll.l Compliance With State and Federal Law 

The Grantee and the City shall at all times comply with all applicable State and Federal 

laws and the applicable rules and regulations of administrative agencies. If the Federal 

Communications Commission (FCC) or any other federal or state governmental body or agency 

erracts any law or ret,'Ulation or exercises any paramount jurisdiction over the subject matter of 

this Ordinance or any franchise granted hereunder, the jurisdiction of the City shall cease and no 

longer exist to the extent such superseding jurisdiction shall preempt or preclude the exercise of 

like jurisdiction by the City. 

11,2 Street Occupancy 

Grantee shall utilize existing poles, conduits and other facilities whenever possible, but 

may construct or install new. different, or additional poles, conduits, or other facilities whether on 
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the public way or on privately-ov..ned property with the written approval of the appropriate 

1 government authority, and, if necessary the property owner. Such approval shall not be 

_, unreasonably withheld by the govemmental agency. 

; 11.2(a) All transmission lines, equipmeflt and structures shall be so installed and 
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located as to cause minimum interference with the rights and appearance and reasonable 

convenience of property owners who adjoin on any public way and at all times shall be kept and 

maintained in a safe condition and in good order and repair_ The Grantee shall at all times 

employ reasonable care and shall use commonly accepted methods and devices for preventing 

failures and accidents which are likely to cause damage, injuries or nuisances to the public . 

I1.2(b) Grantee shall have the authority to trim trees on public property at its own 

expense as may be necessary to protect its wires and facilities, subject to the direction of the 

Franchising Authority or other appropriate governmental authority_ 

11.3 Access to Public and Private Property 

11.3(a) Grantee shall have the right to enter and have access to the property and 

premises of the City or that of any subscriber for purposes of installing cable TV service or 

recoveri11g and removing Grantee's property and equipment when a subscriber's service is 

terminated and a subscriber refuses to return such equipment to the Grantee. 

11.3(b) The City shall not permit any person who owns or controls a residential 

' multiple unit dwelling, trailer park, condominiu!R apartment complex, subdivision or other 
I 

property to interfere with the right of any tenant, resident or lawful occupant thereof to receive 

cable installation, service or maintenance from Grantee, except as federal or state law shall 

otherwise require. 

11.3(c) Upon request by Grantee, the City shall promptly exercise any rights it 

may have to permit or enable Grantee to obtain or utilize easements 'With respect to any 

residential multiple unit dwelling, trailer park, condominium, apartment complex, subdivision or 

other property as required w facilitate Grantee's use thereof for pmposcs of providing system 

service to the tenants, residents or lawful occupants th~reof In any such proceeding, the 

restitution to the Owner for the amount of space utilized by the system, considering the enhanced 

value to the premises resulting from the installation of cable television facilities, shall be a one­

time charge of Sl 00 per dwelling unit 
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11.4 Nondiscrimination in Employment 

The Grantee shall neither refuse to hire nor discharge from employment nor discriminate 

against any person in compensation, terms, conditions, or privileges of employment because of 

age, sex, race, color, creed, or national origin_ The Grantee shall insure that employees are 

treated without regard to their age, sex, race, color, creed or national origin_ 

11.5 Grantee May Issue Rules 

The Grantee shall have the authority to issue such rules, regulations, terms and conditions 

of its business as shall be reasonably necessary to enable it to exercise its rigbts and perform its 

services under this Ordinance and the Rules of the FCC, and to assure unintenupted service to 

each and all of its subscribers_ Such rules and regulations shall not be deemed to have the force 

of law. 

Section 12. Effective Date of Ordinance 

This ordinance shall become effective on the thirtieth day after enactment by the 

Franchising Authority. Any failure by the Franchising Authority to follow proper procedures 

under state or local law in adopting this Ordinance or granting a franchise shall not abrogate the 

rights or obligations of either the Grantee or the Franchising Authority under this Ordinance. lf, 

following adoption of this Ordinance it is subsequently determined that proper legal procedures 

have not been followed by the Franchising Authority, it shall be the responsibility ofthc 

Franchising Authority to rectify any procedural defects and ratify the terms of this Ordinance_ 

Section 13. Repeal or Ordinance No, 81-2 

This Ordinance repeals Ordinance No. 81-2_ 

PASSED AND APPROVED by the City Council of Wheeler, Oregon this 15th day 

of November , 1993. 

BY 

Title. 

~'7ifv~c~ 
Ma or 

ATTEST 

~--

City Recorder 
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'".~luu.ter 

Mr. Randy Ealy 
C!t>,' Recorder 
Ctty of Wheeler 
775 Nehalem Blvd. 
P.O. Box 177 
Wheeler, OR 97147 

Dear Mr Ealy: 

FEB 2 9 21108 

February 23, 2000 

We are pleased to announce that the acquisition of the controlling interest in Falcon 
Communications, LP., ("Falcon") and its related entities, by Charter Communicatio11s, 
Holding Company, LLC ("Charter") was closed on November 12,1999. 

This letter will constitute the required Notice of Closirtg of the sale and confirms that 
Charter agrees to be bound by the terms and conditions of the Franchise Agreement 
with the City of Wheeler The Falcon entity that has entered into the Franchise 
Agreement with the City of Wheeler will retain its legal name but will now do business 
under the name of "Charter Communications." 

Charter is committed to investing the time, talent and resources to provide cable and 
t;:;iec::;n;rr;;..mi;:;aticns sar;ices ir1 the ye2rs ahe::.d. We ~ppredate the opportunity to 
serve your community and look forward to a positive relationship as a member of your 
community. 

MCV:smf 

Sincerely, 

M. Celeste Vossmeyer 
V1ce President- Government Relations 

1)444 "''""'"OU•t :•ne • Su'.c _•Jo • St LCJ". '-'''-'•" • 03131·0""() 
www.cbo,te<oom.oom • '"''3M 065 oe;; • fax, 311 '"' •304:.' 



8. 30-1 8.30-6 
ORDlNI\NCl!: NO. 81-1 

AN ORDINANCE REPEALING ORDINA.NGE 00.155 AND GRIUI'!'ING '1"0 NEHAlEM 
TEIEJ>HOilE: AND TELEGRAPH COMPANY, A CORPORA.TION, ITS SUCCESOORS 
AND ASSIGNS, A FRANCHISE TO CONDUCT A GENERAL TELE?HOI>m: AND 
TElEGRAPH BUSINESS WITHIN THE CITY OF "Wl!I;EillR. 

Tha CITY OF WHI£ElER ORDAINS AS FOLLOWS: 

Section 1. OrdiMnce No.155 of the City of "Wheeler is hereby repealed. 

Sectj,on 2. There is hereby granted to llahalem Telephone & Telegraph Gompl!l.llY, 
a co:r;-poration, its successors and assigns, the right and p;rivilege to conduct a 
ge!llll""sJ. telephone and telegraph business W"ithin. the City and to placa 1 erect, ley, 
maintain and operate in., over and under the streets, alleys, avenues, thoroughfares, 
and public places and highways within the City such poles, wires and other 
appliances a!!d conductors for or used in connection with the tran:!mdssion of 
electricity for telephone arn:l telegraph purposed. Such wires and othe:r applianaes 
and conductors ma,y be strung upon polas or other fixtures above grOUlld or, at the 
option of grantee, ma,y bo laid u::~derground in pipes or conduits or otherwise 
p:r:-otected; and grantee may install, maintain, use and operate, all usual or 
necessary fixtures and other appar<>tus to operate and maintain aame. 

Section 3. It sha.U be ~awful for grantee to make all needful excavations 
in any of such streets, alleys, avenues, thoroughfares .ard public hight.;-aye in 
City for the puryose of placing, erectin.g, laying, maintailling or operating such 
poles or other supports or conl.uc:tors fo:r wires and far repaixing, renewing or 
replacing the same. All work shall be done in compliance with such reasonable 
ruJ.ea; regulations and o:r:-Uinances as mayJ during the continuance o! this 
franchise, be adopted from time to time by City. 

Section 4. Whenever the o:antee, its successors and a~>signs, ~>hall disturb 
any of the streets, alleys, aV<lnuea, thorough:fares or public highways in City for 
any of the purposes aforesaid, it shall restare thQ S!l.lll8 to as good order and 
condition as existed prior to tha commenCame~ o! such ~rk, as soon as 
practicable after the competion of such work, and without unnecessary delay. 
Should grantee fail so to do, then the city upon giving to the grantee ten days' 
notice in writing of its intention so to do, may cause such repairs to be made 
and charge the cost thereof to end collect tha same f:rom grantee. 

Sechon 5. Nothing in this ordinance ahaD. be con~trued in l!l.llY way to 
prevent the propel' authorities of the City from eewring, grading, planking, 
rocking, paving, repairing, altering or improving any of the streets, allays, 
avenues, thoroughfares or public high~ys W"ithin the City in, upon or under which 
the poles, wil-es or other conductors of the grantee, may be placed) but any sll<.lh 
W"ork or improvements shall be so carried on as to avoid an,y unnecessary interference 
with the free use, operation, location or maintenance of the property of the 
grantee. 

Section 6. In consideration o£ the rights and privileges herein granted, 
Nehalem Telephone & Telegraph Cnrnpany sh~l pay to th& City a-franchise £ee in 
the amount of J percent (J%) of its gross revenues from operations vithin the 
City. narose revenues" shall include only all local service revenues as 
presently defined in the UnHorm System of Accouttts arlopted by the Federal 
Communications Comm.i.asion1 less net uncollectables. Within (;0 da.ya folloW"ing 
the end of each calendar quarter, grantee sha.U fUrnish to City, in such form as 
the City shall require, a report covering all "gross revenues" received by it 
d"IU"ing the previous calendar quarter and at the SaJIIa time she.ll pay the amount 



8.30-7 

Page No. 2 of Ordinance No. 81-1 

8. 30-11 

of £ranchi"" :fee due to ~ha City puruua.nt to thi~ pan.gr!lph, the City 
have the right to audit the books and rsnords of grantee at reasonable 
fer the purpose of determining the a~curacy of its reports. 

Sect~on 7. The grantO>e, for itself, its sueccssora ancl. assigns, agrees that 
durin<: the life of this franchise it will provide good and efficient service and 
maintain its lines, poles, Qcnduits and othP.r physical IJl"operties in good order 
and l."epaiT throughout the entire term of the iranchi!X.l 1 in accol"danc:e with 
established pl."acticee in the oporation of telephone and telegraph services and in 
accordance with the rules and regulations governing installation and maintenance 
of telephone and telegraph equipment as promulgat~ by the Oregon State PubliQ 
Utility Commissioner. In the event the grantae shall. :fail to keep its physical 
plant in repair or to furnish good and "'fficient sEll'"vice alld shall for 30 de,ys 
ne:..-t folloWing 'Wl"itten notice ther.iof fail to CO!!lpl.;r or take adequate steps 
tovtll"d compliance with any lawful order of the Public Utility Commissioner of the 
State of oregon relating to the fu:r'nishing or such sel"v~ce or the mc.intenanee of 
such equipment, then, or at any tjJae th9reaftel", "While such defauJ.t continues, 
the City ma,y declare thi~. franellise tormiooted, forfeited and at an end, all<l mar 
J."equire ths remoV!!.l of all IJl"OpertieB of the grantee fl"o.m the stre~ts, alleys, 
avenues, thoroughfares and public highways in the City, 

lnasll!Uch as the f7antee is now operating its telephone system 
•::::::;,~·:~lleys, avenues, thoroughferes and public highvays of the City, 
!lJ to be fixed hereby fer ths beginning of construction of work 

Section 9. The rates and charges for s<rrvice to be made by the grantee tor 
service to rende:i-ed by it under the tel"'I!ls of this o:rdinanaa ancl franchise sh!Ul 
be fixed and J."eguJ.ated b;y the Public Utility Commissioner of the State ofOregon. 

date hereof. 

by 
Company has 
of the City 

This onlinance shall beC01t:e errSctive Yhen it has been aceepted 
:~;;~;~;;,.;&"Telegraph CO!!lp!ll!J' and \/'hen Nehalem Telephone & Telegraph 
~ the rights granted to it pursuant to Ol"dinance fu, 81-1 
of lfueeler, 

PASSED by the Council on the /7 .d day of 71/,.uL, ' 1981. 

APPROVED: 

ATTEST: G-e~ 
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I hereby cerifY that this Ordinance ~a adopted by the City Council of Wheele~, 
Tillemook County, Ore;;on, at a J:>egula.r meeting o£ the City Council on the J?t!i. dey 
o£ ~"- 1 1981. 

(SE.AL) 

NEHAI..'\M TELEPHOIIE &. Tt:ill'.:.RAPH COMPANY bereby accepts the terms of the foregoing 
ordinance end does hereby surrender all ri{:hts granted by the City of \oilleeler 
pursunnt to Ordinance No. 81-1. 

Dated this ,,-11... dey of cyJ • 1981. 

NEHAU:M TElEPHONE & TElEGRAPH COJ.!PA.NY 



-

~lTY Of' ':IHtELER 

ORDL:~~~;cc r:o. 90-1 

,'.1, llRDl~ACICE A~Ttnlt:-G ~ECT!Ot-1 ~OF '.HDIIJ1~I~E /Jl-1, M1 O~D]J(~~IC[ 

l•lrllCH GRI1~HS TO I\'::1;.LE~l Tli.E 0'HliNC /'dW HI £GI\A?~ COI·IFWIY, A cO;H'O:li,Timt, 
ITS SIICLESSORS MW ~.SS!Gf•IS, 1\ IRP,'IUilSE TO CO:WIICT ~- GUERM TELU\10NE 
MD :ELGKM'H ~IISC:~lSS '~!Trllt-1 TI'C ~JT\' 01 'tiiiEELt:-1. 

THE Cl'IY 01 ',JHEELCK ~RQI\T'~S ~S f-OLL-J'.-,'5: 

Sed tan l. SR,_tlur 6 c· Odinlfl'-~ 8>1 >IF. II be replaced Wilh 
tne follmil'IJ: 

TJ clle ~xletiC that .'IP'lJl'"l lc·lcr·h,"'P ' ~''l0~1·aph Co. olp~rates 
within Lhe ~ity -1r.d u;cs to~ r1t.__;'~ s:r·e~ti, ;llcys anc. hign•~o'dY> 

Tor o:l1er iha~ truvel, v·,c City rn,1y l~·<y and collect and ~,ehalem 
T!"lephone & TelPgrop·~ CJ. <;ilc]l poy a pr;v,l~gr tax in the umount 
of Four Per~~ni. (!!'\'.) or thP <;ross r·evenlle' c·Jrrcntly ear~ej by 
tile Company ·~itl1in the City boun-dctric~. "Gross Revenues" merms 
thoSF revenues derived h"OIII exc'oange ctctcss services as defined 
ir. ORS 401.7lG, l~ss net un~ollectibles frm;1 such revenues. 1tJitc,in 
60 dayo fullO\•.'lng the end ';f each CiliPncl~r yuarler, grantee sl'-all 
rurnL'• to City, in orH h for·m as tne City shall requ1re, a rcrDrt 
cc>ver~r.g Jll "gro>o revenues" r·ecelVed by it during thf' previous 
ca1endGr quarter and at t'~Q sa--:e :1me clioll pay the amount of 
Cr,Jm:'~isc ~ee aue to i',,r City.r.urouil~l to t'~is r~rilgrap~. The 
i:ity onall han tilE rig'·tl to 1t.udit t.~c books and records of grantee 
at reasonaOJ]p tirn~_; for the purpos~ 0f determin1ng lhc accur«cy 
of 1t1 repnrtc,. 

r~.SStD and .1\JO~~lD hy t'oe 
1990, and .~D~ROV':C by t'·.e 

1\TTCST 

Cil.y CJunc1l trw, 2(_'l'f<'vday of '·lo\'cmber, 
l•lay-Jr tni, 'J(.l'jt. da~:YOf ~:rwern~er, 1990. 

·~-· 



CITY OF "WHEELER 

RESOLUTION NO. 2003-19 

A RESOLUTION REGARDING THE CONSENT OF THE CITY OF WHEELER, OREGON 
TO THE TRANSFER OF THE FRANCffiSE AGREEMENT FROM NEHALEM 
TELEPHONE & TELEGRAPH COMPANY TO NEHALEM TELECOMMUNlCTTONS, INC. 

WHEREAS, the CITY OF ViliEELER, h"reinafter referred to as "City", a municipality 
situated in Tillamook County, Oregon, acting by and through its Mayor and City Council. passed 
and enacted that certain Ordinance No. 81-1, dated March 17, 1891 and amended by Ordinance 
No. 90-7, datOO November 20, 1990, hereinailer referred to as '·Franchise'', granting Nehalem 
Telephone & Telegraph Co., hereinafter referred to as ''Nehalem" the authority to conduct 
gene-ral telephone and telegraph business within the City; 
md 

\VHERLAS. Nehalem intends to sell, transfer and convey all of its related assets, 
including all of its right, title and interest in the Franchise to Nehalem Telecommunications, Inc., 
hereinafter referred to as ''Nehalem Telecommunications"; and 

WHEREAS, it is in the best interests of the City and its citizens to consent to the 
assignment and transfer of the Franchise to Nehalem Telecommunications. 

NOW. THEREFORE, BElT RESOLVED, by the Mayor and the City Council, 
hereinafter referred to as "Council" of that City that: 

1. The Council hereby approves and consent~ to the translet and a~signment of the 
Franchise and all rights and obligations thereto from Nehalem, and lhe assumption of 
the .Franchise by Nehalem Telecommunications. 

2. Except as specifically set forth herein. this consent of the Council shall not alter, 
affect, or othemisc change any ofthc terms and conditions of the Franchise. 

3. In connection with the assignment and transfer ofthc Franchise to Nehalem 
Tele<:ommunications, the Council certifies that: 

a. The Franchise was duly and validly issued by the City and Nehalem is 
currently the duly authorized franchisee; 

b. The Franchise is in full force and. effect as oflhe date hereof and is valid and 
enforceable in accordance with its terms with the Franchise having an 
expiration date of March 17, 2006. 

c. No event of default nnder the Franchise, and no event which could become au 
event of default with the passage of time or the gi\ing of notice, or both, has 
occurred and is continuing as of the date hereof. 

d. All the fees owing to the City pursuant to the Franchise have been paid 
through September 30,2003. 

4. This Resolution shall take effect upon sale and transfer of ownership ofNehalem 
v.ithin the corporate limits of the City of Wheeler rmder Ordinance No. 81-1 which 
shall be memorialized by the execution and submittal of the Acknowledgement of 
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Transfer by authorized representatives ofNehalem and Nehalem Telecommunications 
in the form attached hereto as Exhibi< ~A". 

ADOPTED by the City Coundl this 18th day of November 2003. by the following 
vote: 

CITY COUNCIL 
WHEELER, OREGON 

RESOUITION NO. 2003-19, pagc2 of3 

Aye Nay Absent/Abstain 

X; 
----

I ----

I ----

I ----

I 

4A. ATI"EST: 

I ~C I CQ4&! '"""'"·::c::=::c ,arry o e, 1ty "· anager, pro tern 



EXIIIBJT A 

ACKNOWLEDGEMENT Al'm AGREE:t-.fENT TO COMPLY WlTH CITY OF WHEELER 
ORDINANCE NO. &1-1 AND RESOLUTION NO. 2003-19 REGARDJNG A TF.tEPHONE 
AND TELEGRAPH FRANCHISE AND OPERATION. 

WHEREAS, on the 17th of March, 1981, the CITY OF WHEELER adopted Ordinance 
No.8 1-l, an ordinance granting a non-exclusive franchise to Nehalem Telephone and Telegraph 
Co. for the operation of a telephone and telegraph company inside the corporate limits of the 
CITY OF WHEELER 3nd 

WHEREAS, nn the ISth day of November, 2003 the CITY OF WHEELER adopted 
Resolution No. 2003-19 approving the .sale and transfer of ownership of the telephone and 
telegraphic business including the franchise, inside the corporate limits of the CITY OF 
WHEELER, from Nehalem Telephone and Telegraph Co. lo Nehalem Telecommunications Inc., 

NOW, THEREFORE, KNOW ALL MEN BY TiffiSE PRESENTS THAT: 
1. Nehalem agrees that effective January 1, 2004, the telephone business ofNehalem 

within the City of Wheeler '''as sold and ownership interests transferred to Nehalem 
Telecommunications, induding all rights and obligations grunted by the CITY OF 
WHEELER under Ordinanre No. 81-l. 

2. Nehalem Communications does hereby accept and agree to comply with all tenus and 
conditions ofOrdinanre No. &1-1, Ordinance No. 90-7 and Resolution No. 2003-19. 

IN wn·NESS WHEREOF, this document is executed by duly authorize.d officials of Nehalem 
Telephone and Telegraph Co. and Nehalem Telecollllllunications, Inc. 

Nehalem Telephone and Telegr<~ph Co. 

By~ 4- ;(!//aJ 
Wm. Lee Dillard 

_ _jdof'__ 
Date 

President & General Mm1ager 

Nehalem Telecommunications Inc. 

"'fs&&W4ijl 
President 

Iiate 1 
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CnY OF WHEELER 

ORDINANCE NO. 2006-03 

AN ORDINANCE AMENDING SECTION 10 OF ORDINANCE NO_ 81-1 BY EXTENDING 
11IE FRANCHISE AGREEMENT WITH NEHALEM TELECOMMUNICATIONS, INC. BY 
TEN (10) YEARS_ 

WHEREAS, the CITY OF WHEELER, hereinafter referred to as "City", a municipality 
situatl:d in Tillamook County, Oregon, acting by and through its Mayor and City Council, passed 
and enacted that certain Resolution No_ 2203-19 (November 18, 2003) acknowledging the 
transfer of o..ncrship to Nehalem T clccommunicatioos, Inc_ as the new owner and the subsequent 
fuhibit A (Janu:uy 2, 2004) showing Nehalem Telecommunieations accepting the compliance 
with all terms and conditions of !he franchise agr-eement (Ordinance No. Sl-1, Ontinance No. 90--
7, Reso!utiOD No_ 2003-19 and Exhibit "A')_ 

WHEREAS, the City wisllcs to accq>t TdccommunicatiO!IS offer to extend the Franchise 
Agreement by a tolal of ten(IO) years from date of expiration of the original agreement, March 
17,2006; 

llffi CITY OF WHEELER ORDAINS AS FOLLOWS; 
The 10-year extension of the franchise agreement will be reflected in Section 10, Wheeler 
Ordinance 81-1 as amended by Ordinaee No_ 90-7 as follows: 
"The rights, privileges and franchise herein granted shall contillUe and be in force for a 
period often (JQ) years from and after March 17, 2006_" 

ADOPTED by the City Council !his / rm day of Ap I' I I ' 2006, by the following 
vote: 

Aye Nay Absen!IAbstain 

-'--

V1r9ij L Staben, Councilor 

~~ --'--Paul Russo, CoundiOf 

_,, __ 
I 

ATTEST: Doug W. Hooper, City Manager 



citymgrwheeler 

From; 

Sent; 

To: 

Subject: 

Jim 1lger Uim@slaytonlaw.CQm] 

friday, March 17,2006 11:02 AM 

D<»Jg COQper 

Nehalem TeklCQmmunicaUons, In<:. flanchise 

Attachments; _ AVG certiflcation_.lrl 

Doug: 

Copy ofORS 221.515 as follows: 

Page I or I 

221.515 Privilege tax on tclocommunications carriers; maximum rate; deduction of additional 
fees. (I) The council of every municipality in this state may levy and collect from every 
telecommunications carrier operating within the municipality and actually using the streets, alleys or 
highways, or ali of them, in such municipality for other than travel, a privilege tax for the use of those 
streets, alleys or highways, or all of them, in such municipality in an amount which may not exceed 
seven percent of the gross revenues of the telecommWJications carrier currently eamed within the 
boundaries of the municipality. The privilege taJI: authorized in this section shall be for each year, or part 
of each year, that such telecommunications carrier operates within the municipality. 

(2) As used in this section, "gross reve!Uies" means those revenues derived from exchanb'C access 
services, as defined in ORS 401.710, less net unoollectibles from such revenues. 

(3) A telecommunications carrier paying the privilege tax authorized by this section sha!l not be 
teqnired to pay any additional fee, compensation or consideration, including the free use or construction 
of telecommunications facilities and equipment, to the municipality for its use ofpubHc streets, alleys, 
or highways, or all of them, and shall not be required to pay any additional tax or fee on the gros:~ 
revenues that are the measure of the privilege tax. As used in this subsection, ~use'' includes, but is not 
limited to, street openings, consuuction and maintenance of fixtures or facilities by telecommunications 
carriers. As used in this subsection, ~additional fee, compensation or consideration" does not include 
commissions paid for siting public telephones on municipal property. To the extent that separate fees are 
imposed by the municipality on telecommunications carriers for street openings, construction, inspection 
or maintenance of fixtures or facilities, such fees may be deducted from the privilege tax authorized by 
this section. However, telecommunications carriers shall not deduct charges and penalties imposed by 
the municipality for noncompliance with charter provisions., ordinances, resolutions or permit conditions 
from the privilege tax authorized by this section. 

(4) For purposes of this section, "telecommunications carrier" has the meaning given that tenn in 
ORS 133.721. [1989c.4S4 §5; 1999 c.l093 §!OJ 

Jim Tiger 
O.mcan TJQer & Niegel, PC 
Attorneys at Law 
582 E. Washington St 
PO Box246 
Slayton, Oregon 97383 
(503) 769-7741 (telephone) 
(503) 769--2461 (facsimile) 
Dm@Stavtonlaw com (email) 

3/17/2006 



CITY OF WHEELER 
ORDINANCE NO_ 2007-01 

AN ORDINANCE ADOPTING AFRANCIDSE AGREEME 
PEOPLE'S UTILITY DISTRICT AND THE CITY OF WHE 

~etf vcn~ 
::</! (;<c/?­
cj-&u ?---

WHEREAS, the CITY OF WHEELER, hereinafter referred to as "City~, a 
municipality situated in Tillamook County, Oregon, acting by and through its Mayor and 
City Counci~ formally passed and enacted that certain AGREEMENT (March 20, 1996) 
-with the Tillamook People's Utility District,. hereinafter referred to as "District" 

WHEREAS, the City and the District wish to adopt a new Franchise Agreement; 

WHEREAS, the City Council requests that the PUD pay to City a sum equal to 
four (4%) percent of District's gross net receipts as defined in the Agreement; 

WHEREAS, the City has designated a11 franchise fees be receipted into the Street 
Fund because Utilities operate within the City right...::tf-ways; 

NOW, THEREFORE, the City of Wheeler Ordains as Follows: 

That Attachment "A:', the Franchise Agreement with the Tillamook People's Utility 
District shall be the official agreement to regulate publicly owned rights-of way upon 
suppliers of electrical energy and shall be adopted by the Wheeler City CounciL 

Under the provisions of the City ofWheeler Charter, Chapter Vlll, Section 32, this 
ordinance shall become effective on the thirtieth (Jifl'} day after the adoption of this 
ordinance. 

I 



ADOPTED by the City Council this /(o Itay of~ 2007, by the 
following vote: - -~ 

CITY COUNCIL 
WHEELER, OREGON 

Juana Del Handy, Councilor 

f;_;;J i <tf;:L 
Virgil L. Staben, Councilor 

(2_) !'----
Paul Russo, Councilor 

Aye Nay AbsenVAbstain 

.;i..J·_ 

__} __ 
__} __ 

r! __}'_ 

-'--

2 
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FRANL"'HISE AGREEMENT 

TillS FRANCHISE AGREEMENT {"Agreement"}, entered into and effective this l':'_Uay 
of February, 2DD7, by and bel ween the CITY OF WHEELER, a munidpal corporation of the 
State of Oregon, hereinafter referred to as the '·City;' and the TILLAI\100K PEOPLE'S 
UTILITY DISTRICT, a people's utility district of the State of Oregon, hereinafter referred to~ 
the "District.'' 

\VITNES • .;;;I!:TH: 

WHEREAS, the District is a people's utility district fonned and opemting within the Cily 
pursuant to ORS Ch. 26l; and 

WHEREAS, the City providc.<l general governmental services to its residents; and as 
provided by ORS 221.410 to 221.475, ORS 758_210 to 758.270 and ORS 75R.470, has the legal 
authority to regulate publicly owned rights-of-way under its control and is.~ue franchises an.dlor 
impose charges upon publicly and privately owned suppliers of electrical energy, as well as take 
any other action or activity specified therein and/or any other State or Federal law; and 

WHEREAS, the District is authoriuxl by law to enter into this Agreement with the City; 

WHEREAS, the Francllise Fee payable pursuant to this Agreement is intended to 
gener<~te revenues used by the City for the provi~ion of general governmental services to its 
residents; and 

NOW, THEREFORE, the District and the City agree as follows: 

Section 1: Grant of Franchise 

A. The District is hereby granted an exclusive franchise right to conduct its electrical 
distribution business wilhin the corpomte limits of the City as the same now exist, or may 
hereafter be constituted. However, nothing herein contained shall in any way limit the City's 
ability to grant easement and/or franchise rights to other entities providing servkes other than 
electrical di>tribution services. 

B. The District is hereby granted the right and privilege to construct, maintain, 
repair, replace, upgrade, and operate poles, wires, fixtures, transformers. substations, other 
equipment, underground ducts and circuits and any other facilities ("Facilities'') necessary or 
convenient to provide services and products upon, over, along, llllder and ru.;oss the streets, 
alleys, roads and other public places and rights-of-way within the corpomte limits or under the 
control of the City ("City Rights-Of-Way'') a:. d1e same now exist, or may be hereafter 
constituted. 

C. All Facilities located within the corporate limits of the City a~ of the Effective 
Date of this Agreement shall be deemed to be covered by the tenn;,; of this Agreement, and the 
location and placement of such Facilities is hereby approved, unless such facilitie:. become 

,_ subject to requirements of Section 7 hereto. 



Section 2: Term and Tennioation 

A_ Thi~ Agreement shall be effective a.~ of the Effective Date and shall terminate five 
(5) years from said date (''Initial Term''), unle~s olherwi~e provided in this Agreement. No later 
tlum ninety (90) days prior to the expiration of the Initial Tenn, the Parties shall hegin to discuss 
a ,uccessor agreement. If the Parties have not entered imo a >ucccssor agreement prior to the 
expiration of the Initial Tenn., then thi:; Agreement shall continue to be in effect for an additional 
six (6) month<> or until a successor agreement is adopted by the Prntie,-;. whichever occurs fir;t 
Either Party may terminate the Agreement, effective on or after the espiration of the thcn-cw:rent 
term, by providing six (6) months advanced written notice to the other Party. 

B. Notwithst:miing any other term set forth in this Agreement, it is expressly agreed 
by the parties hereto that either party to tbis Agreement TUllY at any time after giving sixty (60) 
days ''lritten notice to the other pmty re!Juesting the opening of negotiations to amend or change 
any term of this Agreement, meet with the other party's representatives to review, negotiate and 
rca<:h an agreement on the is~ues set forth in the aforesJid notice. 

Section 3: CmL~truction of District Facmtics 

A. The District will complete all construction or repair work in a reasonable and safe 
manner HJ con1pliance with the re'luirements of applicable stale Jaws und City ordinances_ 
Commencing in January 2007, the Distri<:t will ~ubmit to the City a four year work plan that has 
been approved by the District Subsequent four year work plans will be >nbmittcd lo the City as 
"ncb work plans may be approved hy the District. 

B, New District poles or other ·•ground-mounted" facilities installed in the City 
during <my term of this Agreement shall be located, where applicable, behind the sidewalk 
toward the property owner's side, unless otherwise din:<.-'ted by the City-, provided, however, that 
such facility location shall be in accordance with prudent mility pra'--iice and not in violation of 
:my applicable law, rule, code or ordinance. This paragraph shall no! apply to the replacement or 
upgrading of any pole or ground-mounted facility existing as nf the Effective Date of this 
Agreement. After the District completes any such cort~truction work, the District will, upon 
written request by the City, provide the City wilh any ''as built" drawings and maps and/or 
sketches. The District should notify the City prior to the installation of any new or replacement 
pole or other '"gronnd-mounteJ" facility to cn"ure that such installation(s) will not interfere with 
any planned City infrastructure project, as desl-Tilx:d in Section 7 herein. 

C. Upon written request hy the City, current utility maps incorporating construction 
completed by the District within the City shall be provided to the City for the City'~ LJSe, at no 
expense to the City. T11e District and the City :>hall use map infonnation for their exdmive use 
only and to the extent allowed by law, willnol discl<J.Se that information to the public. 

D. Upon wTittcn reque.1t by the District, current City maps regarding tax lots, roads, 
:.tteets, alleys, and zoning ~hall be provided to tile District for the District's u'e at no expense to 
the District. 

E. The District may petfonn emergency construction or repair wo.rt: on any Facilities 
located within the City without providing prior notice to, or obtaining prior approval from, the 
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City. The Di;trict ;hall notify the City of necessary changes to electrical facilitie; resulting from 
emergency work any time !hal the City's infrastructure is materially affected, nut including 
detour,; of less than four (4) hours. 

F. The Distdct shall have the right to cut, trim, and control the groMh by chemical 
means, machinery or othenvise remove and dispose of trees, shrubbery, vegetation and 
undergrowth in any City Rights-Of-Ways that intetfere with the DLitrict's permitted u~e. 

G. The Di>tricr !!hall obtain prior written pennission frum the City before cutting, 
trimming or otherwise controlling in any way any tree. shrubbery, vegetation or undergrowth 
within the City':. rights-of-way for reasons other \han thm;e specifically listed in subsection (F) 
above. 

H. Any vegetation waste shall be disposed uf by District consistent with applicable 
local, state and federal laws. 

Section 4: District Excavations of City Right.~·Of-Way 

A. The District may make all necessary excavations in the City Rights-Of-Way for 
the purpose of constructing, repairing. maintaining, removing and/or relocating any District 
Facilities. All excavation work shall be done at the District's sole expense and in compliance 
with applicable Oregon laws and the applicable rules and regulations of the District and the City. 

B. Whenever the District pcrfonns an excavation pursuant to this Agreement, the 
District shall restore the affected portion uf the City Rights-Of-Way to the same or !:tetter 
condition that it was in prior to the excavation. 

Section 5: Work Bv City In City Rights-Of-Way 

A. The City will provide advance notice to the District, as early as possible, of any 
City plans to widen streets, relocate public ways, or other major public improvements within the 
City that could require relocation of Facilities. 

B. The City will give notice of any plan~ to vacate any City Righw-Of-Way, if the 
District's Facilities arc located within such City Rights-Of-Way. The City will cooperate with 
the District to avoid unneces.sary relocation of such Facilities. In the event of such vacation by 
the City, the City shall provide the District with the first right of refusal to convert a portion of 
the vacated City Rights-Of-Way to a utility ea,ement. 

C. Nothing in this Agreement shall be construed a~ preventing the City from 
sewering, grading, paving, planking, repairing. widening, altering, or doing any work that may 
be reasonably necessary within any City RighL~-Of-Way. 

D. All work by the City within the City Rights-Of-Way shall be done, to the extent 
possible, in such a manner so as not to obstruct or prevent the District from freely using and 
operating its Facilities. 
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Sfftion 6: New Development Within The Citv 

A. The City will provide the District with the opportunity to review ail new street 
and subdivi>ion designs prior to plat approval by the City. 

B. The City and the District will work together to determine the best non-cxclu..'live 
utility corridor in all new street layout.s, whenever reasonably poss1ble. 

C. The City shall advise building pemlit applicants to notify the District of building 
permit applications at the tinte of such permit application. if such permit is to construct a new 
structure. 

D. The City will provide notice, as early"-> possible. of any new oonsrruction or any 
expansion of existing commercial or industrial properties that may significantly innease the need 
for electrical power within the City, 

Section 7: Relocation ofDistrid Facilities 

Notwithstanding Sccti<m 5(d) above, the City may cau:se the District to relocate any facility 
within the City RighLs-Of-Way to the same or another City Right.~.Of-Way. whenever the 
relocation i.~ necessary as part of a City-related infrastructmc project. Infrastructure projects are 
defined m:.: Widening or otherwise modifying or consuucting strcet.s; Installing or modifying 
sidewalks·, Installing or relocating v.-ater Jines, fire hydranLs, valves, blow-offs, storm drnins or 
sewers. The expen.~e of relocating such Facilities will be paid solely by the District. The Dislrict 
will respond with a plan to relocate within fiO days und complete construction within 180 days 
from the date of notification by the City, unless otherwise agreed to in writing by the District and 
the City. The location, de.~ign and construction specificatioru; of any facilities relocated pursuant 
to this Section shall be determined by the District in it~ ~ole discretion so long m. such location. 
design and construction ;pecifications otherwise comply with !he pro vi> ions of ili.is Agreement. 

Section 8: Francb ise Fee 

A. ht consideration of the rights and prhilege.s granted in this Agreement, the 
District shall pay to the City, for each month du.ri.ng the life of this Agreement beginning 
j~, 2007, a Franchi~e F"ee equal to -f:~ percent ( 'i %) of the District's gross 

reven~es, as defined below, less :•djustments described below, collected during the previous 
month from customer; whose meters m:e located within the City ("Franchise Fee"). 

B. The term '·Gross Revenues" includes any amount billed to customers within the 
corporate limiL~ of the City for the sale of electric energy by the District. Gross Revenues do not 
include sales of electric energy by the District to the City or any other municipal corporation or 
public ta:~.ing body within the corporate limits of the City. Gro.~s Revenues do not include sale.~ 
of electric energy by the District to any electric utility that is not the ultimate consumer. An 
electric utility, as med in this Agreement, is any indi,idual, partner.~hip, cooperative, corporation 
or g~>vernmcnt agency buying cle~.tric energy from the District for purposes of distributing such 
electric energy to retail custoUJers outside of the City or for pmposes of transferring such electric 
energy in wholesale electric markets. Gros~ Revenues also do not include proceeds received by 
the District from the sale of bonds, mortgages, secmities or other evidences of indebtedness. 
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Additionally, gross revenues earned in interstate commerce by the Distri<;t or on the bu<oines:; of 
the United States Govennnent, as specified in ORS 221.450, shall not be included. This 
subsection shall be in accordance with ORS 221.655. 

C. The District will withhold 2.5% of the Franchise Fee as compen~ation for the 
administrative co~!.\; inCHrred by the District in calculating, bi!Eng, collecting and paying the 
Fram:hise Fee. 

D. The City agrees that no other license, tax or charge on the bw,iness, occupation or 
franchise of the District shall be imposed upon, exacted from or required of the Disl.r:ict by the 
City during the tem1 of this Agreement, except that nothing in thi~ Agreement shall exempt the 
property of the Di:.trict from lawful ad valorem taxes. This provision does not apply, however, 
to Distril-'t contractors woli::ing within the City who arc required to have City licenses and 
permits, building permits issued directly to the District, or any utility charge (i.e., water, sewer, 
etc.) due to the City by the District as a utility customer of the City or any other fee owed to the 
City tlmt is not directly attributable to the provisions cont.ained within this Agreement. 

E. The District shall, by policy and in its sole discretion, determine the method of 
allocating, billing and collecting from its customers lhe Monthly Franchise Fee imposed under 
this Agreement. The District may at any time .as determined by its Board of Directors, alter its 
policy for allocating or bil!ing customers for fue purpose of collecting the Momhly Franchise 
Fee. The City expressly acknowledges and agrees that all or part of the Monthly Franchise Fee 
may be allocated to and collected :;olely from District customers within the City as a separately 
identified item on the District's bills to such customers. The City agrees not to challenge, in a 
court of law, arbitration, mediation or othcrwi.qe, the District's method of allocating, billing or 
wlle~.-1ing the Monthly Franchi~e Fee from District C\mtomers at> long as the District complies 
with applicable Oregon an<l/or federal law governing such matters. The District shall notify the 
City no less than 45 days prior to changing its method of allocating, billing or collecting the 
Franchise Fcc before any such changes take e!Tect. 

F. At the City's request, the District shall rile a report showing District's gross 
revenues as defmed herein for the pl'C'i·ious calendar year and the amount of Franchise Fees due 
to the City. The District shall have an obligation to maintain fmancial records of il.s gross 
revenues and fran<:hise fee payments for audit purposes for the term of this Agreement, and the 
District will keep its books according to generally accepted accounting principles. The City 
may, at its own expense, and with five (5) b-usiness days notice, audit those books that are 
maintained in the ordinary course of business at the District's Offices. 

Section 9: Pole Attachments 

A. If the City wishes to make any attachment of any type to the poles or other 
Facilities of the District, the City must execute lhe District'.~ pole attachment Agreement. 

B. The City will notify the District of any request for new cable television or 
telecommunication:; franchises or expansion or renewal of existing cahle television or 
telecommunications franchises with the City insofar as attachment of cable ur wires to the 
District's poles i~ concerned. 
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Section 10: District Propertv Values 

The frandlise and privilege to operate m the City Right1-0f-\Vay ~hall not be an 
enhancement of the Distrid"s properties or values or qualify as an asset or item of uwncrship in 
any appraisal thereof. 

Sectionll: Dispute Resolution 

Unless otherwise provided herein, in the event a dispute arises relative to any aspect of 
iliis Agreement. the parties ~hall make a good faith effort to resolve the same a; follows: 

A. Fir:st Step: InfOrmal meetings between the Manager$ of the parties. at whi<:h a 
simple statement ufthc issue or dispute is redu<"ed to writing and an attempt made to resolve the 
same. If Agreement i.~ re;~chcd and approved by the respective governing bodies of the parties. 
then no further action is required. 

B. Second St"'!: If a resolution is not reached at "first Step.'" then the statement of 
the dispute shall be referred to the respe<.tive governing bodies of the panie.~. A Dispute 
Resolution Committee of four shall be appointed fwm the governing bodies of each party, with 
nvo being appointed by the Mayor ci the City from its Council and two being appointed by the 
President of the District from its Board, at the ne"t ensuing regular meetings of the District and 
the City. The Dispute Resolution Committee shall meet as soon as practicable following the 
completion of the process, but in no event not later than folty-five (45) days after the last 
appointment is made. Said Committee shall attempt to reach a resolution of the issues and/or 
dispute. 

C. Third Step: In the event a resolution is not reached at "Second Step," then either 
party hereto may institute such legal actiun as may be deenlCd appropriate, whether in law, in 
cqtcit y or in both. 

D. Litisation Costs: In the event suit, action or proceeding:. are instituted or had to 
collect any sums payable under the term> of d1is Agreement, or to enforce any provision of iliis 
Agreement, or to protel.i, assert or determine in any way, either patty's rights, the prevailing 
party shall be entitled to collect as part of the CQsts in such suit. action or proceedings, the costs 
of collection in addition to such sum a.~ the judge of the court may adjudge rea.~onable as 
attorneys' fees; and in the event of any appeal to an appellate court, the prevailing party shall be 
entitled to collect such SunlS as such court shall adjudge rca<;onable as attomeys' fees on said 
appeal. 

Section 12: Miscellaneous Provisions 

A. Amendment: This Agreement may only be mochfied by written collSctll of holh 
parties. lbis Agreement supersedes any existing or futuxe ordinance ur resolution enacte(! by 
either pany that is incollSistctllor conflkts with the pro,,ision s contained herein. 

B. Complete Intcgrati<Jll: This Ag.:eemem reflects the complete Agreement of the 
parties with respect to the subject matter contained herein. This Agreement fully replaces any 
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prior writing or representation made by either party with respect to the subject matter containe<l 
herein. 

C. Choice of Law: The term,; of this Agreement and the authority of each party 
hereto to execute ;md perform this Agreement >h~ll be go'"emed hy the laws of the State of 
Oregon. 

D. E;o:_cept as otherwL1e expressly stated herein, the Distrid and the City reserve all 
right<; and powers granted them under state and/or federal law ~ the same may be amended from 
time to time. 

E. Severability: If any of provision in this Ag.:eemcnt i' determined by a court of 
law to be illegal or unenforceable then the remainder of the Ag.:eemcnt shall remain fully 
effective and enforceable. 

Executed this I~+-day of r~o..-...~ , 2007 

Tillamook People's Utility District Gty of Wheeler 
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