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.City of Wheeler

Chaptet 8

- FRANCHISES AND AGREEMENTS



ORDINANCE NO. 2003-03

AN ORDINANCE GRANTING TO WESTERN OREGON WASTE - TILLAMOOK
COUNTY, INC. A NONEXCLUSIVE FRANCHISE TO COLLECT AND DISPOSE OF
SOLTD WASTE WITHIN THE CITY OF WHELELER, OREGON

THE CITY OF WHEELER ORDAINS AS FOLLOWS:

@ (YE9
. )‘F o
FRANCHISE AGREEMENT w50 [ 28
BETWEEN CITY OF WHEELER

AND (G4 D)

WESTERN OREGON WASTE - TILLAMOOK COUNT

This Franchise Agreement (“Franchise Agreement™ or “Agreement™) 15 entered into as of
the Effective Date, as defined below, by and between City (“Franchisor™) and Wesiern Oregon
Waste-Tillamook, Inc.; for the collection, ivansportation, and disposal of solid waste. Franchisor
and Franchisee may be referred to herein collectively as the “Parties™ or individually as a

“Pﬂft}’,“
SECTION 1: DEFINITIONS

For purposes of this Ordinance, and the administration thereof, the following list of terms shall
have the designated meanings as set forlb herein:

“Bulky Gooeds™ means discarded large items of Solid Waste such as appliances, furniture, large
auto parts, and olther similar wasle matcrials with weighis and volumes greatct than those
allowed in waste collection bins, carts or other contaners.

“City” shall mcan the Cily of Wheeler, ils City Council or ¢lher autherized or designated
Teprescntative.

“City Council” shall mean the City Council of the City of Whecler in which the City’s legislative
powers are vested.

“Collection™ or “Collection Service” shall mean all or any part of lhe activities involved in the
collection of solid waste, or other malerial specified in this Agrecment and its transportation to
an appropriate Solid Waste Management Facility.

“Disposal™ shall mean the final disposition of solid waste collected by the Franchisee at a
permitted Solid Waste Management Facility selected by the Frimchisee and approved by
Franchiser.

“Effective Date” nieans the latest date on which this Agreement as exceuted, set forth on the
signature page hereto.

“Torce Majoure™ means acts of God including landslides, lightning, forest fires, siorms, floods,
freezing and earthquakes, ¢ivil disturbances, sirikes, lockouts or other industrial disturbances,
acts of the public enemy, wars, blockades, or public riots.
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“Franchise™ shali mean the rights granted to the Franchisee under the terms and condilhions of
(his Agreetnent.

“Franchise area™ shall mean: (1} the citire territory mcluded within the City limits as of' the
Liffeciive Date of this Agreement; and (it) such additional arca as may thereafier become
included with the City limils from time to time ¢ue to annexation, ineorporation or other means
but only from and afier the time as the Franchisee is able to provide collection, services in such

additional area.

“(rreen Waste™ means grass clippings, leaves, hedge trimmings, smal! branches and similar
vegetative wasie generated [romn residential property or landscaping aetivities, but does not
include stumps or similar bulky wood materials.

“Gross Revenue” shall mean the gross receipts derived by the Franchisee from fees collected
from customers for services provided under this Agresment

“Hazardous Waste” means (1) all waste defined or characterized as hazardous by the federal
Solid Waste Disposal Act (42 U.S.C. § 323/ et seq.), as amenided, including the Resource
Conservation and Recovery Act of 1976 {42 USC § 6901 el seq.) and all future amendments
thergto, or regulations promulgated thereunder and (i1} all waste defined or characlerized ag
hazardous by the principal agencies of the Stale of Oregon having jurisdiction, Ilazardeous
Waste shuil not include incidental Flousehold Iazardous Waste or Small Quantity {fenerator
Waste which is comming [ed with Solid Waste.

“Recveling™ means any process by which $olid Waste materials are transformed into new
products of commercial value in such mamer that the original products may lose their identity.
This process includes collection, transportation, storage and transfer of Solid Waste and placing
the Solid Waste in the stream of commerce for resource recovery.

*Solid Waste” means all useless or discarded puirescible and non-putrescible materials, melud-
ing but not limited to garbage, rubbish, reluse, ashes, paper and cardhoard, sewage sludge, septic
lank and cesspool pumpings or other sludge, useless or discarded commercial, industrial,
demolition and construction materials, discarded or abandoned vehicles or parts thereto,
discarded home and mdustrial applisgnces, manure, vegetable or animal solid and semmsolid
materials, dead animals and infectious waste as defined in ORS 459.386 “Solid Waste™ does not
include: (@) Harsardous waste as defined in this secnon. (b} Mateniais ysed for fertilizer or for
other productive purposes or which are salvageable as such matcrials are used on land in
agricultural eperations and the growing or harvesting of crops and the raiging of animals. i the
Parties agree, the torm Solid Waste may include waste or other materials which may require
special handling at a Solid Wasle Management Vacility, including bul not be limited to ¢lean
soil, non-hazardous eontaminated-soil, constraction, demolition and land clearing debris, and
non-friable ashestos provided that Franchisee, either itself or through a subconiractor, has the
capability of handling such special wastc or materials,

“Solid Waste Munagement Facility” shall mean any permitted facility designed to manage Solid
Waste including but not limited to a solid waste transfer station, recyclabic malerials recovery or
processing facility, composting [aciiity, waste-to-energy facility, and landfill facilities.

The definitions set forth in ORS Chapter 459 are incorporated into this Agreement.
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SECTION 2: GRANT OF FRANCHISE

Pursuant (o the authority of ORS 4594 085 and any related City Ordinance, the City grants to
Western Orepon Waste-Tillamook, Inc., this non-exclusive Franchise for the right and privilege
to collect and dispose or otherwise handle all Solid Wasie, Bulky Goods and Green Waste
gencrated, deposited, accumulated or otherwise coming to £xist in the Franchise Arca, provided
hereunder. This franchise shall not apply to recycling activities. It is expressly undersiood that afl
Solid waste set oul for collection and disposal shall become the property of the Franchisee at the
poiut of collcction. '

SECTION 3: TERMS OF AGREEMENT

The initial term o[ this Agreement shall be ten (10) years, commencing on July 1, 20600 and
unless sooner terminated in accordance with the provisions of this Apreement, expiring on June
30, 2010. Franchisee shall give the City one hundred twenty (120} days notice at the end of the
franchise term. The Agreement will stay in effect until a new Agreement is negotiated or City
provides notice to Franchisee that it does not intend to negotiate a new Agreement. In the event
Franchisee fails to notify City, the Aprcement shall remain in cffect until either party gives
notice to the other of their inlention not to negotiate a new Agreement.

SECTION 4: FRANCHISE FEES

Asg consideration for the granting of this Franchise and to relmburse the City of the admini-
stration thereof, the Franchisee shall pay to the City during the term of'this agreement a franchise
fee of five (5) percent of the gross revenuc received for services. Payments shall be made for
three (3) month periods ending March 31, June 30, September 30 and December 31 of each
calendar year. The payment for a quarter shall be due within forty-live (43) days of the end of
the quarter.

SECTION 5: FRANCHISE SERVICES

The Franchisee shall provide for the colleclion and transportation of Seoifd Waste from customers
to a Solid Waste Management Facility approved by the Franchizor. In providing these services,
the Franchisee agrees Lo the following:

1. Collection Equipment: The Franchisee shall provide, maintain and use adequate equipment
and personne] to limely handle, collect, and transport Solid Waste, The equipment shall meet the
following standards:

a. Collection equipment shall be constriscted, loaded and operated so as to prevent
dripping, leaking, blowing, sifling or escaping of Solid Waste from the vehicle while in service.
Franchizee shall be responsible cleaning up any spillage from vchicles,

b. All open body collection vehicles shall have a cover which shall be used while in

transit, exeept when making collection stops and when transporiing bulky items, such as brush,
metals, tires, or appliances, where spillage is not likely to occur.
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2. Collection Exclusions: It is understood that the Franchisee 1s not anthorized and is not
required hereunder to collect and transport Hazardous Waste or restricted or other wasie that is
not acceplable or permitted for disposal at a Solid Waste Management Facility.  In addition,
Franchisee shatl not be required to collect containers thal are not set out or filled in accordance
with, or do not meet the requirements as set forth in Lxhibit A herelo. Regardless of the
teasol, when any Solid Waste or other material is not collected by Franchises, Franchisee shall
leave, to the extent practicable, a tag on the Solid Waste or olher material stating ihe reasons for
Franchisee’s refusal to collect the same. Adequate records of the tags shall be maintained by
Franchisee and Waste set oul for cellection and disposal shall be available to the Franchisor for
inspection upen reasonable notice doring business hours,

3. Lovel of Service: Franchisee shall maintain a regular schedule of pickup -within the service
area at the freguency specified it the Schedule of Services and Rates/Charges, Exhibit A
{attached) and extend service to all persons in the arex who order and pay for such services and
comply with Franchisee’s reasonable requirements concermng adequacy and location of
CORLAINETS,

a. lhe level of sorvices are contained in Exhifir A and shall be amended from time to
time ay required by the City or as requested by the Franchisee and approved by the City.

b. The Franchisee shall work in cooperation with Tilameok County and/or the City of
Wheeler to plan and implement special events or other services decmed necessary in
order to collect and properly dispose of Solid Waste, small quantities of Household
Hazardous Waste, bulky goods, or other waste materials: '

4. Service Requircments: The Franchisee shall be required to provide services to all customers
who set waste containers & locations identified in the Schedule of Services and Rates/Charges,
Exhibit A. Door service shall not be provided lo any customer whose dnveway does not
provide safe and adegquate access.

a. The Franchisee may refuse service if such service poses a risk of infury to personnel,
damagc to equipment, or the location has Hmited access that is steep or excessive slope,
or the access road 1s impaired or insufficient space to make turns, or where backing the
vehicle In excess of 75 feet.

b. The Franchisee shall respond to customer service complaints where pickup of garbage
or clean up is required within 24 howrs or the next bnsiness day.

c. The Franchisee shall not terminate service without fourteen (14) days writien notice to
the customer, If termination is based on other than failure to pay for service, notice must
also be made to the City Manager slating reason for the termination.  Where service has
been refused due to refosal of a customer to pay lor service, the Franchisee may require a
deposit equal to two tilling periods to guarantee payment for future service before
relnstating such service. '

5. Office: The Franchisec shall maintain an oftce and lelephone where service may be applied
for and complaints may be made. The telephone number shall be toll free from Wheeler for
customers. The office shall have a responsible person in charge during collection hours and shai -~ —-

Ordinance No, 2003-03, page 4 of 12



he open during normal business hours. A message service shall be available during lunch periods
and after normal business hours.

6. Permits and Licenses: The Franchisce shall obtain at the Franchisee’s expense permits and
licenses required by law or erdinance and maintain same in full force and effect during the term
of itns agreement. '

SECTION 6: RATES & SERVICE CHARGES

All charges made by the Franchisee shall conform o the schedule of rales and charges included
in Exhibit A (attached). The City Council is hereby authorized and empowered to hereafter
modify this schedule of rates and charges by Ordinance. However, except with regard to pass
through costs such as tip {ees at the transfer station, not more than one rate adjustment may be
imposed in any twelve {12) month period.

1. No Rate Preferences: The Franchisee shall not give any rate preference to any persen,
locality or type of Solid Waste stored, collected, transported, disposed of or resource-recovered;
provided, however, that Franchisee will provide free service for pickup and disposal of Solid
Wastc generaied in the ordinary course of the City’s business. This section shall not prohibit
uniform classes of rates based upon type or quality of Solid Waste handled and location of
customers s0 long as such rates are reasonably based upon cost of the particular service and are
approved by the City Council, nor shall this section prevent the Franchisee from volunteering
service at rednced cost for a charitable, Community, civic or benevolent purpose.

2. Basis of Rates: Rates for residential and multifamily service shall be bascd on the cost of
providing once per week single can service, then adjusted for services other that once per week
pickup. Rates for container service shall be based on the cost of providing once per week pickup
of 4 one yard container containing 300 pounds of loose, uncompacted material, then adjnsted for
other then once per week pickup and or container size.

-y

3. Criteria for Rate Adjustment: Tn determining the appropriatc rate or ratc adjustment to be
charged by the Franchisee, the Council may consider any or all of the following: '

a, The cost of performing the service provided by the Franchisee.

b. The anticipated increase in the cost of providing this service.

¢, The necd for equipment replacement and the need for additional equipment to meet
service needs: compliance with federal. state, local law, ordinances and regulations or technical

change.

d. The investment of the Franchisee to have a reasonable rate of retum of no more than
twelve (12} percent.

¢. The rates charged m other cities of similar size for similar service,

f. The public interest in assuring reasonable rates to enahle the Franchisee to provide
efficient and beneficial service to the residents and other users of the service.
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g. ‘the local wage scale, cost of management facilities and disposal fee or charges.

L. Other factors which may, in the opinion of the City Council, necessanly affect the
rales to be charged,

4. Billing Cycles: The Franchisce may establish billing cycles that provide, one month in
advance and one month in arrears according to the Franchisees billing cycle.

SECTION 72 RECORDS & REPORTS

1. The Franchisee shall maintain books and records disclosing the nuraber and type of
customers served and the gross receipis collecied in the Franchise area.  These books and
records shall be open at reasonable times and places for audit by authorized personue! of
the City of Wheeler.

2. The I'ranchisee shall snbmit an anmual report to the City which contains sufficient
business inlormation o show revenue and operaling costs, franchuse fees paid, peneral
vehicle invenlory, customer count, and amount of matenal in tons collected, transterred
and/or disposed.

3. Confidentialify. Franchisor shail ireat all mformation disclosed or made available {or
inspection by Franchisee hercunder {including pursuant to any rate revicw) that affects
the compelitive position of Franchisee as confidential information te the extent permitted
by law. By way of example bul not in limitation, the following types of information shall
bc contidential to the extent permitted by law: (1) how Iranchisec routes its vehicles in
order to provide collection services within the Franchise Area; (2) the provisions of
contacts with customer for collection services; (3) the Franchisee’s consolidated audited
financial statemments or the audited financiai statements of Franchisee’s affiliates; aud (4)
individual wages, salaries, bonuses and benefits.  Franchisor shall not nse such
confidential information for any reason or in any manner other than as contemplated
uinder the rate review provisions of this Agreement. Franchisor shall not disclose such
confidential information (o any third party excepl on & “need-to-know™ basis and then
only after rccerving the prior wrilten approval of the Vranchisce and a confidentiality
agreentent from the third party similar hereto. Notwithslanding the foregoing, in the event
Franchisor receives any requests for disclosure of Franchisee™s information under Oregon
Public Records Law, Oregon Revised Statutes 192.410 to 192,505, Franchisor shall
notify Franchisee in writing of such request after consideration of the public interest in
disclosure of the requested infbrmation. The Franchisee shall respond in writing within
ten {10} days of the Franchisor’s notice whether the requested information should be
relcased or defended as exempt from disclosure under such law. If Franchisce elects o
defend the excmption of the requested information from public disclosure. Franchisor
shall not, release or disclose such information and Franchisce shall assume all
responsibilities and costs for such delense.

[SECTION: PUBLIC RESPONSIBILITY Notc: This Sc.;:tjon now included in Solid Wastc
Control Ordinance]
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SECTION 8: LIABILITY INSURANCE

Franchisee shail provide and maintain during the life of this Apreement Public Liability
Insurance in the combincd single imit amount of $1,000,000 to protect the Franchises, its agents,
and its employees from claims for damages for personal injury, inclnding wrongful and acci-
dental death and properiy damage which may arise from operations under this Agreement,
whether snch operators be performed by the Franchisee or its employees. The policy or policies
shall condain a clause showing the City of Wheeler, its elected officials, officers and employeas
as additional insured and with an endorsement that such insurance may not be cancelled or the
coverage reduced without first giving the Cily thirty (30) days notice in writing.

SECTION 4: WORKERS’ COMPENSATION INSURANCE

The Franchisee shall provide and maintain during the life of this Agreement Workers
Compensation Insurance m aceordance with the laws of the State of Oregon for all of its
employees. A certificate shall be filed with the City by the insurance carmier showing such
msurance to be in force at all times,

SECTTON 10: INDEMNITY

1. Franchisee Indemnity: Franchisee shall defend, indemnity and hold barmless
Franchisor and its employvees, agents, appointed and elected officials {collectively,
“Indemnitees™), from and against any and all liabilities, penalties, fines, forfeitures,
demands, claims, causes of action, sunits, judgments and costs and expenses incidental
thereto, including attorneys’ fees, (collectively “Damages™) which any or atl of the
Indemnilees may hereafter suffer, incur, be responsible for or pay out with respect to claims
by third parties for personal injury, property damage or other loss to the extert caused by or
arising from or in comnection with a violation of this Agreement or the negligent actions or
omissions or willful miscenduct of Franchisee, its employees or subeontractors, in the
performance of this Agreement. Such indepnmity shall be limiled to exclude Damages to
extent that they arc caused by, arise from or in connection with any negligent actions or
omissions or willfal misconduct of Franchisor or its employees, agents, subcontractors, or
appeinted or elected officials, including in connection with the use of Franchisee™s property
or equipment during an emergency as provided in Section 13. The extent of Franchisee’s
liability under this Seclion shall not exceed the amount of Franchisee®s proportionate share of
faunli.

2. Procedure: Franchisee shall have no obligatien to indemnify or defend hereundcr unless
the Indemnitees provide written notice to Franchisee of the occurrence of events giving nise
to Franchisee®s obligation to indemnify hereunder within thirty (30) days after the
Indemnitees know or should have known of such events. The Indemnitees shall cooperate in
the defense of suit if requested by Franchisee and shall have the right to épprovc counsel
chosen by Franchisee to litigate such suit, which approval shall not be unreasonably
withheld, [ranchisee shall have the sole right to contest, defend, litigate and settle claims
tendered by the Indemnitees hereunder provided that at least ten (10) business days prior to
any such setllement, written notice of Franchisee’s intention to settle is given 1o the
Indcmnitees, In the event a dispute exists over whether ndemmnitee is entitled to
indemnification, the Indemnitee shall defend itself until the dispute is resolved. Upon
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resolution of the indemnification dispite, the prevailing parly shall be entitled 1o
indemnification for its defense costs incurred prior 1o resolution.

3. Insurance: If any claims indemnified against wnder this Section have the polential for
coverage under any insurance, then the indeminity set {orth in this Section shall be limited as
provided in this Section 10(c). Before pursuing recovery under this indemnity, the
Indemnitees shall exhaust all recovery available for such claim from insurance. Once the
Indemnitecs have exhansted ali recovery under all avaiiable insurance. the FFranchisce shall
pay enly the amount of the loss, if any, that excecds the toisl amount that ail insurance has
paid for the Joss. Noiling in this Agrecment shall constitute a waiver or relinquishment of
any claims which the parties may have agamst insurers, nor shall any provigion of this
Agreement waive or relinquish uny subrogation or contribytion rights that the parties or their
insurers may have against another insurer or other potentially liable party. Notwithstanding
anything in this Agreement to the contrary, the Franchisee shall not be obligated to pay for
the defense ol any claim or suit thut any insurer has a duty to defend. If no insurer defends,
however, then the Franchisee shall, to the extent obligated to do so by this Agreement, pay
for the defense, but shall be entitled to the insured’s rights against all insurers with a potential
for coverage of such claim.

SECTION 11: TRANSFER OF FRANCHINE

1. The Franchizee shail provide ninety (90} days writien notice of any proposed sale, ransier
or assignment, Sale of an amount of stock sufficient to change the majority ownership of
Franchisee shall constituie a transfer for purposes of this Section. Except as provided i this
Section, the Franchisee shall not assign its rights nor delegate or otherwise transfer its obli-
gations under this Agreement to any other person or corporate entify without prior written
consent of the City Council, which consent shall not be unreasonably withheld. Any such
assipnment without the Consent of the City Council shali be veid and the attempted
assignment shall constitute a default of this Agrecement.

2. If the Franchisee requesis the City’s consideration of and consent te a trapsfer or
asstgnimcni, the City shall act on such request within sixty (60) days of the receipt of the
Franchiset’s notice and shall not unreasonably refuse 1o approve an assignment of this
franchise to an assignee with sufficieni knowladge, experience and financial rescurces so as
to» be able to meet the obligations of the Franchisee hereunder.

SECTION 12: DEFAULT TERMINATION

1. Default: In the event of any material fatlure or refusal of Franchisee to comply with any
obligation or duty imposed on Franchisee under this Agrecment, the Franchisor and
Franchisee shall meet and confer in good taith in an effort to agree on a resolution and
cure of the breach.  If the Parties are unable to agree on the informal resolution or cure of
the breach within ten (10} business days, the Franchisor shall have the right to lerminate
this Agreement if: '

a. Following the ten-day meeting period above, the Franchisor shall have piven
wrilien notice to Franchisec specifying that a particular default or defaults
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exist which will, unless corrected, constitute 2 material breach of this
Agrcement on the part of Franchises, and

b. Franchisee fails to correct such defanii or fails to take reasonable steps to
commence to correet the same within thirty (30) days from the date of the
notice given by Franchisor under Seclion 1(a) and/or Franchisee therealter
fails to diligently continue to take reasonable steps to correct such default.

2. Termination: Upon the ocourrence of a material breach, fajlure to cure and the
declaration of termination of this Agreement by the Franchasor as provided above, this Agres-
ment shall be of no further force and effect unless the Franchisor elects to terminate only a
portion of the services set forth herein and maintain the remainder of the Agreement.

3. Force Majeure: The performance of this Agreement may be discontinued or
temporarily suspended in the event of Force Majeure. Franchisee shall nol be deemned to be in
defauli and shall not be liable for failure to perlfomm under this Agreemeni if Franchises’s
performance is prevented or delayed by Force Majeure.

SECTION 13;: EMERGENCY SERVICES

In the event that Franchises, for any reason whatscever except the occurmence or existence of a
Force Majeure event, fails, refuscs or is unable to perform the collection, transportation and
disposal requirements of this Agreement for a period of more than. three (3) consecutive
business days, and if s a result thereof, Sobhd Waste accumulates in the Franchise Area to such
an extent, in such a manner, or for such a time that Franchisor rca.mnahly finds that such
aceumulation endangers or menaces the public health, safety or welfare, then Franchiser shall
have the right to take any means nccessary to ensure the public salely and welfare, including but
not limited to picking up Solid Waste utilizing City equipment and personnel and/or contracting
out to a third party. If Franchisor must carry owit those services and duties performed by the
Franchisee as contained herein, then Franchisee shall reimburse I'ranchisor for all cxpenses
dircetly related to the Franchisor's carrying out the dutics and scrvices of Franchisee under (his
Franchrse.

SECTION 14: NOTICE
Whenever reguired for any purpose in this Agreement, notice by either party shall be deemed

sufficient if it is in the form of a letter sent by certified mail; retum recetpt requested, to the
business address specificd below:

Franchisce Franchisor
Western Oregon Waste - : : City of Wheeler
Tillamook County, Ine. 7735 Nehalem Blvd.
P.O. Box 509 B.O. Box 177
McMinnville, OR 97128 Wheeler, OR 97147
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SECTION 15: CHANGE INLAW

Tt the cvenl that new or amended local, siate or federal laws, rulings or regulations are enacted
after the Effective Date of this Agreement and have the effect of preventing or precluding
compliance with one or more provisions of this Agreement, such provisions of this Agreement
shall be modificd or suspended as may be nccessary to comply with such new or amendcd local,
state or federal laws or regulations, and the Franchisor and the Franchisee shalf enter inie an
amendment of this Agreement thal reflects the extent to which the provisions hereof have been
so modified or suspended. Notwithstanding the foregoing, should Franchisee, by force of any
such law, mling or regulation, at any time during the term bhereof, be ordered or reguired to do
any act relative to this Agreement which substantially impairs or materially changes the
Franchisee’s ability to perform under this Agreement, then the Franchisee may notify the
Eranchisor in writing of (his conditton and may terminate this Agreement upen providing at least
sixty (60) daye” advance written notice of termination to the Franchisor. Nothing in this
Agreement shall prohibit Franchisee from obtaining or secking to obtain modification, reversal
or repeat of such law, ruling or reguiation or restrict Franchisee's right to legally contest the
validity of such law, mling or regulation. Franchisee shall not be considered in breach of this
Agreement during such time as Franchisee is contesting or appealing any notice of violation,
ordinance, rule, regulation, ruling or law.,

SECTION l1é6: INDEFENDENT CONTRACTOR

Franchisee is an independent contractor and shall not be deemed an employee of the Franchisor.
SECTION 17: CAPTIONS

Titles or captions of articles and sections contained in this Agreement are inserted only as a
matter of convenience and [or reference, and In ne way define, limii, extend, or describe the
scope of this Agreement or the intent of any provision of it.

SECTION 19: WAIVER

No waiver of any right or obligation of cither Party hereto shall be effective unless in writing,
specifying such waiver, executed by the Party against whom such waiver is sought to be
enforced. A waiver by ejther party of any of its rights under this Agreement on any occasion
shall not be a bar to the exercise of the same right on any subsequent oceasion or of any cther
right at any time.

SECTION 2{); COUNTERPARTS

This Agreement may be executed in two counterparts, each of which shail be deemed an
original, but both of which shal! be deemed to constitute the same mstrument.

SECTION 3(: GOVERNING LAW

This Agreement sha!l be governed by and constroed in accerdance with the laws of Oregon.
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SECTION 31: AMENDMENT

This Agreemient may be amended, altered or modified only by writing, specifying such
amendment, alteration or modificalion, execm:ed by duﬂmnzad representatives of both of the
Parties hercto.

SECTION 32: COMPLETE AGREEMENT

This wnting constitutes the full and complete Agreement and understanding between the
Franchisee and the Franchisor. Al previous agreements arc bereby superseded.

SECTION 33: SEVERARILITY

II'any of the provisions of this Agreement are determined to be invalid or unenforceable, those
provisions shall be deemed severable from the ramainder of this Agreement and shall not cause
ihe remainder of this Agreement to be invalid or unenforseable, unless this

Agreemeni without the severed provigsion would frustrate a material puwpose of either Party in
entering into this Agrecment.

IN WITNESS WHERFEOF, this Agrecment is effective as of the latest date set forth below.
FRANCHISEE:

We?cgun Was illamook, Inc.

Tis: President
Date:_ /Z 35@‘3

ATTEST:

FRANCHISOR:
-

i P /
Date: x//f,ff:’f 23

ATTEST:
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ADDOPTED by the City Council this _18th day of November , 2003 by the following vate: °

CITY COUNCIL - Aye Nay Absent/Abstain
WHEELER, OREGON '

Bill Mullen, Clounciior

T —

Merle Spencer, Gouncilor

ATTEST:

Gl

Latty Cole, City Manager pro-tem
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CITY OF WHEELER
ORDINANCE NO. 2004-05

AN AMENDMENT TO ORDINANCE NO 2003-03, FRANCHISE AGREEMENT
BETWEEN THE CITY AND WESTERN OREGON WASTE
WHEREAS, Western Oregon Waste had proposed a new rate schedule, and

WHEREAS, Section 5.3 of the Franchise Agreement allows amendment to the Schedule
of Services and Rates/Charges;

THE CITY OF WHEELER ORDAINS AS FOLLOWS:
Section 1. The three page “Attachment A” “Western Oregon Waste — Wheeler Rate
Schedule, proposed Aprit 2004 is adopied by the City Council.
ADOPTED by the City Couneil this 20th day of July , 2004, by the following vote:

CITY COUNCIL ' Aye Nay Absent/Abstain
NWHEELER, OREGON :

vatant postiion

roved as to form,
ﬁ Sacks, Attorney

_ . ot S
Eugerje A Notris, City Manager
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IWESTERN OREGON WASTE - WHEELER

RATE SCHEDULE

Proposed April 2004 . . Cument " Adjusément T Cument
. Rates G00%  Roms |

Residential Senices : -
1 Can Weekly - Curbeide $20.56 | £0.00 | §20.58
1 Can Weakly - Sideyard _ 52180 FOO0 0 52180 |
1 Can Every Othar Week - Curbside i $13.62; 5006 51382
i Can Every Otfher Week: - Sideyard I - §14851  _ §O.000 31485
1_Can Monthly - Curbsite : $9.54 $0.00 ¢ - $8.54
1 Can Monthly - Sidevar j $T087 3000 §10.87 |
2 Cang Weekly - Curpside 53659 $000° 3800
|5 Cans Weekly - Sideyard . $39.54 | 5000: 53064
% Cans Every Other Week - Curbside Ww;ﬁmww% T§34.04 |
2 Cang Every Other W_E_ek Spde;ra{d _ : T RSy

Cans Morthly - Curbslde e St _§12.85 ;
|2 Cans Monthly - Sidevard senftiien §13.87
3 Cang ‘Weekly-Corbaidte - i : oo 352,40
3 Cans Weekly - Sideyard ] W:fw,r'% $56.03 |
3 Cans Every Dther Week - Gurbeids t s $45.67
3 Cans Every CHher Week - Sideyard e 536,45
3 Cans Mothly - Curbsida . SRR R824 |
3 Cans Maonihly - Sidayard S 519,63 !
(Ezch Additionat Can - Waekly Curbside 3 ; §0.00 l_ $T6.11]
Each Addronal Can - Weekly Sideyard gl 8000 ] T 51644
32 Gallon Cart Weekly 2 i domy §20.58
32 Gallon Cart Every Other Weak _ g 313.62
[32 Gallon Cart Monthly SRR St 5954
B0 Callon Carf Weekly _ i SR $30.85
20 Gation Cart Weakly - Cwnz Cart ___ﬁmc 2 il %23_-15_
80 Callon Caet Every Qther Week _ o - S30.05 |
E Gallﬂn Can Menthly . : Wiy ____hl $10.80 |
Special Cailf Rates - Rasldential - T
Raguiar Customer - Add'| Gan, Bag, Mizc - curbsids _ $5.25 | 30.00. - $5325|
Freguiar Cystaner - A Can, Bag, Mise - sideyvard . $5.85 | °  -s0.OD _§5.88
Wil Call - 32 gal ean Gash - curbside _ _ $0.86° - 000 %085
| Wil Call - 32 gal can Dliled - curbskde i $1148 B0ob - §11.18°
Wil Call - 32 gal can cash - sideyard 1118 | S0.00 §11.18
Wil Catl - 32 gl ean billed - sideyard

Wil Call -5 gal cart cash - cbside
will Call - F2li] @.I cart Hlled - cuheide

[Exira Cart plc:lc up {58 Gallon Cart)

_SE-_HOE Charae {Outsida Route)

[Multiple Residential Units and Mobile Parks

First Luca‘hﬂrl

fEach Mdrtﬂna[ Lﬂt‘-a'f.lc:‘n

Each Addiaonal Can/ 32 gal cart al each botaton

1
Commercial Services — | ' ] ;
1 Can YWeekly | $2100 | 000 521.80
[1 Can Every Other Vieek _ L $id05: %000 514.55 |
1 Can Menthly ] . $T0.87, . 3d.op FI0.57
|2 Cans Weekly 1 +34I snaﬂ _ F35 B4 ]
12 Cang Every Other Week it - Wﬁ% g $25.T?
5 Cans Monthly g %%mﬁ%ﬁ% BGE
|3 Cans Weekly ] ﬁ”@%@wﬁ%&ﬁ%gﬂ _ $56.08
3 Cans Evary Dthar Week _ Epnmnhea e &:@ §36.45
3 Cans Monthly T E e e
Each Additionai Can - Weekly : 515,44 ° $0.00 ! F16.44
Each Additonal Pick Lip - Waekly ""”ﬁ:«3 S
52 Gallen Cart Waskdy o w*m%%@m *ﬁéﬁi $21.88
132 Hallan Cant Every Other Wask : ___ : %«m&mmmmu;ﬁm —§i%.95
32 Gallon Car: Menthly T W 3m§§“ﬁ§ﬁm T EiAET
|50 Gelion Cart Weskly BuT.ET o[ §37aV )
(80 Gatlon Cart Every Other Wagk T ,ﬁ«w“%m%w%fﬁ $24.29

150 Gatlgn Cart Monthfy

el m%mﬂmm_' $13.08 |
| i

Gpacial Cafl Rates {In Route) - Commercial

IReguIar Customer - Addifional Can, Bag, Misc.

]‘ 55,85 | 5000 £5.88

Whesder
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Wil Call - per sonfcart (32 Gallan) [ FI2E] $0.00 §12.51
Al Call. - par cart {3 Gallon Cart) e el ] $15.08
Extra Cart Pick Up (30 Gallon Card) e it ot G LT
Speciat Gall Rates (Outside Route) - Comn [ T
Service. Charga 58.80 $0.00 - $8.90

Mizcellanenus Ratas - All Costomens

| Appliances (not stripped)

| Appliances (stipped}

Fumniture - Al Types

Hasp [nstalatian

O trugk - One employes (Per Hour

One fuck - Two employeas (Per Houry_ o

F'asser_rggr Tlres - o0 1im

Passenger Tires - c_-ﬁ riee

Tnuck Tires - on rim

Truck Tires - off dm o =

A Cen Purchase - Mew Can

Ad Can Purchase - Lsed Can.

Ad Can Rental

|Ad Can Linereach

Ad Can Liner - Boo 100 count -

[Recyding Bags .

Recyding Rack - 2ingis Bag Rack

Recycling Rack - Double Ban Rac‘rc : :

Tam Fes S Sy i 22

Container Cleaning Fes - ses nols on next ine it : $25.00
42 gal Cart Purchase - NOT FOR SALE S %56.40 |
66 pal Cart Purchass - NOT FOR SALE _ $25.00 $0.00 | $85.00
%0 gal Cart Purchase - NOT FOR SALE $95.00 |  50.00 | $85.00
Cff No Pay Reinstalement Gharge pn e 51500
NEF Check Champe S $25.00 |
Cart Change in Senvive Redelivery Charce L it i $25.00
Commercial Customer Redelivery Charge | EEEeSE e 3000
qRﬂLL OFF - Transport + Disposat —_—

Dalivery Charge - Pet Mile . EEET
Box Tranzport [+ ¢ disposal) i i M:J‘ --ﬁmsmﬂ $196.10
Daity Rent - H!Cfar‘lst-’lﬂl‘mnrwaaimnds | { !

Lizily Rent - All hox sizes EEme s s R $10.60
Rent {per month -1 Year or Ionger ; sehinieaeiiiine  BOS.00
[Drop B Lid Rent {per month) - ey R20.00
Minicoum Trenspart Charge SEE e

Tem porary Rental Contalners

3 ¥d Container (Debvary Chame & Final Fickup) $u7.aT
Addifianal Dumping Chame - 3 Yd Container SRS 17
Waskly Rental Chiarge- ... 36.52 |
Permanent Gortatinar Rates - Weekly Service T T I
Cne yard . $9B.73 | $0.00 08T
One and 172 yd 12625 £0.00 . $125.25
Twoyard i BATTAs ] 8000° - B177.55
Three vard I i H0.00 $263 BE
Five yard s
Six yard e ena ﬁgﬁﬁ%w *ﬁ% S
Siiyord e SETEeagaE
Add’l Container Rates-Each acd’l stop/week

One yard _ SBE.60D HC00 §35.60
e and 12wl S111.83 1 0001 §111.83
Twn yard $155.29 $0.00 . 515525
Three yard oaeben oo w0 o 323028
Feur yard e L B e
Five yard - S i i e
Six vard, e e
Eight yard - SEE R R e

Addilinnal Coatainer Service Rates

Will Call Customers (In Route)

Yinesler
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tone yard : FA3D6 $0.00 523.06 |
|Gne and 172 yd _ o . ; 33458 | 50,00 | $34.58
Tt yard . _ i i 8671 $0.00 | $46.11 |
I Thes yord i S00E 300G 36016
o yard - e e
Five: e et e e e :
%Eeﬁy?dm %’gﬁgwjﬁﬁiﬂfm%yy“mm%@
Ll AT - sephTas e a-m*‘i‘.;ﬁmwﬁwﬁ s
Elght yard BE S : %M
Garbage Contziner Rent — 1 i . ]
One yard 193, 30,00 $11.13 1
10 ne and 1.2 yd $11.13 | 0.0 811,13
Two yard 21413 | 5000 | $1142
Three vard ! ER 3000 | $11.12
[Four yard - B A S
Five yard . . ) deeen e
Sxward . ) . b SR e
Etqht yard : - i Ghetna
- i
|
MEDICAL WASTE RATES T ] E
IResidential & Commencial Services. L :| _
[ Shams Contalner and Disposel _ - ]
4.7 Of — Per Gontalner $13.84
10 Gt - Par Corttatmnar T $17.10
|23t~ Per Container : 33263

Steri-Tub Rertal and Disposal
21 Gallons — Per Tub
| 4B Gallons — Per Tub

Confidential Document Destruction
9 Gallan Box,

Slorage Cabinet per Month

Miscellaneons Ratos - Al Gustomers

Shamps Contalnier Purchase
4.7 O - Per Container

10 Cf - Per Contmings
23 O - Per Contginer

E@a}_&awlc& Fee & Re-packaging Fee {per hour)
(Supplies billed sepamisly)

[Ernerpency Spil Remediation - per persan (per hour)
{Supplias billed separately)

Sl Kit

Wheelsr
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Wheeler, Oregon /125{'/ = é—f— -Cf:)

Cable Television Franchise Ordinance

An Ordinance Setting Forth Regulations, Terms and Cenditions Under
YWhich Cable Television Systems Shall Operate in Wheeler, Oregon; and
Granting to Falcon Cable Systems Company, Its Successors and Assigns, A
Franchise to Constract, Operate and Mgintain a Cable Television System.

Ordinance No. g3-3
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Wheeler, Oregon

Cable Television Franchize Ordinance

An Ordinance Setting Forth the Regulations, Terms and
Conditions Under Which Cable Television Systems Shall
Operate in Wheeler, Oregon and Granting A Franchise to
Faleon Cable Systems Company, Its Successors and Assigns to
Construct, Operate and Maintain a Cable Television System in

the City.

The City of Wheeler, Oregon ordains as follows;

Section 1. Title and Purposes of Ordinange
1.1 Title

This Ordinance shall be known as the Wheeler, Oregon Cable Television Franchise
Ordinance.

1.2 Puarposes

The purposes of this Ordinance are: a) to establish the terms and conditions under which
a cable television system must operate within Wheeler, Oregon (herefter referred to as the “City”,
“Franchising Authority” or “Grantor”™, b} to provide for the payment of a franchise fes to the
City for the use of City streets and other public rights of way and to compensate the City for
costs associated with administering and regulating the system; and; ¢) to grant a cable television

franchise to Falcon Cable Systems Company {(hereafter referred to as “Falcon™ or “Grantee™).
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Section 2. Franchises; Applications and Criteria for Grant

2.1 Franchise to Operaie Required

It shall be unlawful to operate a cable television system within the City unless a valid
franchise has first been obtained from the Franchising Authority pursuant to the terms of this
l ordinance. A franchise granted pursuant to this Ordinance shall authorize the Grantee to provide
cable television services within the City and to charge subscribers for such services. It shall also
authorize and permit the Grantee to traverse any portion of the City in order to provide service
outside the City. Unless otherwise specified, the Franchise Area shall be the legal boundanes of
the City. '

2.2 Application Procedures and Criteria
| An application for & new cable television franchise shall be submitted to the Franchising
Authority in a form specified by or acceptable to the City, and in accordance with procedures and
schedules established by the Franchising Autherity, The Franchising Authority may request such
facts and information as it deems appropriate.

2.2(a) Any applicant shall furnish to the Franchising Authority a map of suitable

I scale, showing all roads and public buildings, which indicates the areas to be served and the
| proposed dates of commencement of service for each area. The proposed service area shall be
subject to approval by the Franchising Authority. If approved, the service area shall be

incorporated into any franchise granted pursuant to this Ordinance. If no service area is

" specifically detineated in a franchise, it shall be considered to be coterminous with the boundaries

of the City.

2.2{b} After receiving an application for a franchise, the Franchising Authority
shall examine the legal, financial, technical and character qualifications of the applicant. The
Franchising Autherity may grant one or more non-exclusive franchises creating & nght to
construct and operate a cable television systemn within the public ways of the City, subject to the

provisions of this Section.

2.2(c) In the event an application is filed proposing to serve a franchise area

which overlaps, in whole or in part, an existing Grantee's franchise area, a copy of such

i| application shall be served by the applicant, by registered or certified mail, upon the existing

Grantee. Such notice shall be considered a condition precedent to consideration of the

2.
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application by the Franchising Autherity.

Section 3, Grant of Franchise to Falcon

Pursuant to the terms of this Ordinance, a franchise is hereby granted to Falcon Cable
Systems Company {which may be referred to herein as “Falcon” or “Grantee™) to operate and
maintain a cable television system in the City for a period of twenty (20) years commencing on

the date of adoption of this ordinance.

Section 4. Benewal of Frapchise
At the expiration of the initial or renewal term of this franchise, the Grantee shall have

the right to renew the franchise for an additional term of five (5) years, provided that the
Grantee shall then be in substantial compliance with the material terms of this ordinance and with
applicable taw., The Grantee shall provide the Franchising Authority with notice of its intent to

renew the franchise at least ninety (90) days prior to the expiration date of the then current term.

Section 5. Franchise Fee

5.1 Payment of Annual Fec

The Grantee shail pay a franchise fee for the use the City's rights of way and to
compensate the City for all costs associated with administering and regulating the cable system.
The amount of the franchise fee shall be five percent (3%) of the Grantee's annual Gross
Subscriber Receipts, as defined herein, and such fee shall be paid on an annual basis. Grantee

shall be entitied fo list the franchise fee as a separate line item on monthly bills

Section 6. Subseriber Rates

6.1 All charges to subscribers shall be consistent with a schedule of fees for services
offered and established by the Grantee. Rates shall be nondiscriminatory in nature and uniform
to persons of like classes, under similar circumstances and conditions, except where necessary to
meet competition.

6.1{a)} Grantee may offer different or discounted rates at its discretion in order to

} meet competition or for promotional purposes. Grantee may establish different rates for different

3.
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classes of subscribers where appropriate, such as offering discounted rates to fow income
individuals or groups. '

6.1{b) Grantee shall inform each new subscriber of all applicable fees and charges
for providing cable television service.

6.1{c) Grantee may, at its own discretion and in a non-discriminatory manmer,
waive, reduce or suspend connection fees, monthly service fees or other charges on a one time or
monthly basis for promotional purposes.

6.1(d) This section shall not prevent a Grantee from refusing service 1o any
person because the Grantes's prior accounts with that person remain due and owing,

6.1{e} A Grantee may offer service which requires advance payment of perfodic
service charges. A customer shall have the right, at any time, to have service disconnected with
a refund of any pre-paid but unused service charges within sixty {60} days from the date service
is disconnected,

6.1{f) The Grantee will provide the City with thyrty (30) days advance writien
notice of any change in rates and charges whenever possible. The City retains the right to apply
for certification to the Federal Communication Commission in order to regulate basic service
rates of the Grantee pursuant to the Cable Act of 1992,

6.1(g) The Grantee shall provide refunds to subscribers in the following cases:

6.1(z){(1) If the Grantee fails within a reasonable time to commence service
requested by a subseriber, it will refund all deposits or advance charges that the subscriber has
paid in connection with the request for such service at the request of the subscriber.

6.1(g)(2) If a subscriber terminates any service at any time and has a credit
balance, the Grantee will, upen notice from the subscriber and upon return of all of Grantee's
equipment, refund the appropriate credit balance to the subscriber. The subscriber will be
responsible for furnishing the Graniee a proper address to which to mail the refund.

6.1(g)}(3} If any subscriber's cable service is out of order for mare than 48
consecutive hours during the month due to technical falure, damage, or circumstances within the
control of the Grantee, the Grantee will credit the account of that subscriber on a pro rata basis

upon the subscriber's written request.
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Section 7. Customer Service an nsumer Froteclion
7.1 Office Location and Telephone Service
Grantee shall maintain an office i sufficient proximity to the City to permit Grantee's

1 customer service and fechnical personnel to promptly respond to all customer service requests or

technical problems which may arise, as further described below. Grantee shall maintain

telephone answering service or an answering machine to receive service calls twenty-four (24)

t hours per day. A listed local telephone number or toll free (800) number shall be made available

to subscribers for service calls, Corrective action shall be completed as prompily as practicable.

7.2 Customer Service Response Time
7.2(a) Calls requesting repair service shall be respondc_d to the same day they are
received, whenever it is physically possible 1o do so. In the event this is not possible, repair calls
notifving the Grantee of a service outage shall be responded 10 no later than forty-eight (43)

hours after receipt. If a service call is raceived after 3 p.m. on Friday, every attempt shall be

made to respond within 48 hours.

7.2(b} In establishing response time to service or repair calls, the Grantee may
differentiate between service problems unique to a single household as compared to problems
cansed by a service outage which affects a large number of subscribers (“area outage™). An “area
outage” is defined as an outage of all cable channels in four (4) or more residences in the same
neighborhood or area which is caused by a problem with the cable system, rather than being

caused by the subscriber or by a cause bayond the Grantee's control, such as a loss of power

- from the local electric company .-

7.2{c} All area outages shall be responded to as soon as possible after notfication
on a 24 hours a day, 7 day a week basis. Designated technicians shall be on call 24 hours a day
to respond when notified by phone or paged by Grantee or an answering service employze.
Technictans are expected to repair the problem found and have the system operational as soon as
possible. Except for circumstances beyond the Grantee's control such as acts of God, weather,
wars, riots and civil disturbances, the Grantee shall be capable of locating and correcting system
malfunctions promptly.

7.3 Consumer Protection

The Grantee shall not, without good cause, fail to make available cable service to

_5-
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prospective subseribers nor shall the Grantee terminate service without good cause. Service shall
be provided to all interested customers where economically feasible and consistent with the line
extension provisions contained in this Ordinance.

7.3{a} Unless a written coniract exists between the Grantee and a subscriber,

service shall be on a month-to-month basis.

Section 8. Extension of Cable Service
8.1 Extension of Service

8.1{8) A Grantee which is not already serving the entire franchise area shall
provide service to all portions of the franchise area reaching a minimum density of thirty (30)
dwelling units per linear street mile as measured from the nearest system trunk line within one .
{1) year after the grant of a franchise .

8.1{b} Grantee shall provide aerial or buned drop lines to new subdivisions within
the franchise area at the request of the developer provided that the developer contracts and agrees
with the Grantee to pay the cost of the extension of the service,

3.1{c) Grantee shall extend and make cable television service available to any
resident within the franchise area who requests connection at the standard connection charge if
the connection to the resident would require no more than a standard one hundred and fifty (150}
foot aerial or seventy-five (75) foot buried drop line. With respect to requests for connection
requiring an aerial or buried drop line in excess of one hundred and fifty (150) and seventy-five
(75) feet respectively, Grantee shall extend and make available cable television service to such
residents at a connection charge not to exceed the actual cost incurred by the Grantee for the

distance exceeding that distance.

3.2 Free Basic Cable Service to Public Buildings
Grantee shall provide, without charge, one service outlet activated for basic subscriber

service to each police station, fire station, public schoal, public library and the City office. If it
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is necessary to extend Grantee's trunk or feeder lines more than two hundred (200) feet solely to
provide service to any such school or public building, the City or the building owner or
occupants shall have the option of either paying Grantee's direct costs for line extensions in
excess of two hundred (200) feet or releasing the Grantee from the obligation to provide service
to such building.
Section 9. In nce and _Ipdemnification

9.1 Insurance

Within ninety (90) days following the grant of a franchise the Grantee shall obtain, pay all
premiums for and make available to the Franchising Authority at its request copies of the
following insurance policies:

9.1{a) A genersl comprehensive liability palicy indemnifying, defending and
saving harmless the City, its officers, boards, commissions, agents or emplovees from any and all
claims by any person whatsoever on account of injury to or death of a person or persons
occasioned by the operations of the Grantee under the franchise herein granted, or alleged to have
been so caused or gecurred, with a mimimum liability of Five Hundred thousand Dollars
{£500,000) per personal injury or death of any one person, and One Million Dollars ($1,000,000)
for personal injury or death of any two or more persons in any one occuTence.

9.1{b} Property damage insurance for property damage occasioned by the
operation of Grantee under the franchise herein granted, or alleged to have been 50 caused or
occurred, with a minimum liability of Five Hundred thousand Dollars (3500,000) for property
damage to the property of any one person and One Million Dollars {51,000,000) for property
damage to the property of two or more persens in any one ocCurrence.

9.1(cy All insurance policies called for herein shall be in a form satisfactory to the
Franchising Authority and shall require thirty (30) days written notice of any cancellation to both
the Franchising Authority and the Grantee. The Grantee shall, in the event of any such
cancellation notice, obtain, pay all premiums for, and file with the Franchising Authority, written
evidence of the issuance of replacement policies within thirty (30) days following receipt by the
Franchising Authority or the Grantee of any notice of cancellation.

9.2 Indemnification

The Grantee, by 1ts acceptance of a franchise granted pursuant to this Ordinance, shall

7
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indemnify and hold harmiess the City, its officials, boards, commissions and employees against
any and all claims, suits, causes of action, proceedings, and judgments for damage arising out of
the award of a franchise to the Grantee and its operation of the cable television system under the
franchise. These damages shall include, but not be limited to, penalties arising out of copyright
infringements and damages arising out of any failure by Grantee to secure consents from the
owners, authorized distributors or licensees of programs to be delivered by the Grantee's cable
television system whether or not any act or omission complained of 18 authorized, allowed, or

prohibited by the franchise.

Section 10, Transfer or Agsignment of Franchise

10.1 Transfer or Assignment to an Uorelated Entity

A Grantee may transfer or assign its franchise to another entity (the “Assignee™) upon
thirty (30) days notice to the Franchising Authority. The consent of the Franchising Authority
shall not be required for such an assignment, provided that; a) the Franchising Authority is
provided with a reasonable showing that the proposed Assignee possesses the technical and

tinancial qualifications to operate the cable TV system and, b) that the Assignee agrees to comply

i with the matenal terms of this Ordinance. In no event shall the Franchising Authority

unreasonably delay or deny the assignment or transfer of & franchise. The reasonableness of the
Franchising Authority's actions shall be subject to judicial review by a court of appropriate
jurisdiction.
10.2 Procedures

10.2(») If no action is taken by the Franchising Authority withip thirty (30) days
following receipt of the notice of a proposed assignment by the Grantee, the assignment of the
franchise shall be deemed approved.

10.2(k) If, following a review of the information provided to it, the Franchising
Authority determines that the proposed Assignee may not be technically and financially qualified
to operate the cable system, the procedures below shall be followed:

10.2{b}1) Within thirty {30} days following receipt of the notice of

proposed assignment from the Grantee, the Franchising Authority shall inform the Grantee in

| writing by certified mail of its intent to hold & hearing, providing due process to the Grantee and

-3-
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the Assignee, for the purpose of receiving evidence as to the Assignee's technical and financial

1 qualifications. Such hearing shall be held by the City within forty-five (45) days following

receipt of the notice of assignment.
10.2(B)(2) Within fourteen (14) days following the date of the hearing, the

Franchising Authority shall make a formal determination regarding the proposed assignment and
if it determines that the proposed Assignee 15 not qualibied to operate the cable system or it
determines for any other reason not to assign the franchise, it shall send a written explanation of
its decision to the Grantee by certified mail no later than fourteen (14) days after the public
hearing has been held.

10.3 Pledge For Security Purposes or Assignment to A Related Entity

The Grantee may secure financing or an indebtedness by trust, mortgage, or other
instrument of hypothecation of the franchise, in whole or in part, without requiring the consent of
the Franchising Authority. Consent shall not be required to assign z franchise from one business
entity to another which 1s operated or managed by the present Grantee or manager of the system.
In addition, so long as the manager and or general partner of the Grantee remains the same,
consent shall not be required to transfer interests of any limited partners of the Grantee, who

have no day to day operational control of the Grantee or the City system.

Section 11. Gepergl Previsions

11.1 Compliance With State and Federal Law

The Grantee and the City shall at all times comply with all applicable State and Faderal
laws and the applicable rules and regulations of administrative agencies. If the Federal
Communications Commission (FCC) or any other federal or state governmental body or agency
enacts any law or regulation or exercises any paramount jurisdiction over the subject matier of
this Crdinange or any franchise granted hereunder, the jurisdiction of the City shall cease and ne
tonger exist to the extent such superseding jurisdiction shall preempt or preclude the exercise of
like jurisdiction by the City,

11.2 Street Occupancy

(rantee shall utilize existing poles, conduits and other facilities whenever possible, but

may consiruct or install new, different, or additional peles, conduits, or other facilities whether on

.
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the public way or on privately-owned property with the written approval of the appropriate

; government authority, and, if necessary the property owner, Such approval shall not be

unreasonably withheld by the governmental agency.

11.2{(a) All transmission lines, equipment and structures shall be so installed and
jocated as to cause minimum interference with the rights and appearance and reasonable
convenience of property owners who adjein on any pubhc way and at all times shall be kept and
maintained in a safe condition and in good order and repair. The Grantee shall at all times
employ reasonable care and shall use commonly accepted methods and devices for preventing
Failures and accidents which are likely to cause damage, injuries or nuisances to the public.

11.2{b) Grantee shall have the authority to tnm trees on public property at its own
expense as may be necessary to protect its wires and facilities, subject to the direction of the
Franchising Authority or other appropriate governmental authority.

11,3 Access fo Public and Private Property
11.3(a) Grantee shall have the right to enter and have access to the property and

i premises of the City or that of any subscriber for purposes of installing cable TV service or

recovering and removing Grantee's property and equipment when a subscriber's service is
terminated and a subscriber refuses to return such equipment to the Grantee.

11.3(b) The City shall not pcrrﬁit any person who owns or controls a residential

multiple unit dwelling, trailer park, condominium, apartment complex, subdivision or other
property fo interfere with the right of any tenant, resident or lawful occupant thereof to receive

cable installation, service or maintenance from Grantee, except as federal or state law shall

. otherwise require.

11.3(c} Upon request by Grantee, the City shalf promptly exercise any rights it
may have to permit or epable Grantec to obtain or utilize easements with respect to any

residential multiple unit dwelling, traller park, condominium, apariment complex, subdivision or

| other property as required to facilitate Grantee's use thercof for purposes of providing system

service to the tenants, residents or lawful cccupants thereof. In any such proceeding, the
restitution to the Owner for the amount of space ulilized by the system, considering the enhanced

value to the premises resulting from the installation of cable television facilities, shall be a one-

| time charge of $1.00 per dwelling unit.

-10-
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11.4 Nondiscrimination in Employment

The Grantee shall neither refuse to hire nor discharge from employment nor discriminate
AAINSt any persen in compensation, terms, ¢onditions, or privileges of employment because of
age, sex, race, color, creed, or national origin. The Grantee shall insure that employees are
treated without regard to thair age, sex, race, color, creed or natignal origin.

11.5 Grantee May Issue Rales

The Grantee shall have the authority to issue such rules, regulations, terms and conditions
of its business as shall be reasonably necessary to enable it to exercise its i-ié'hts ﬁnd perform its
serviges under this Ordinance and the Rules of the FCC, and to assure uninterrupted service to
each and all of its subgcribers. Such rules and regulations shall not be deemed to have the force
of law.
Section 12, Effective Date of Ordinance

This ordinance shall become effective on the thirtieth day after enactment by the
Franchising Authority. Any failure by the Franchising Authority to follow proper procedures
under state or local law in adopting this Ordinance or granting a franchise shall not abrogate the
nghts or obligations of either the Grantee or the Franchising Authority under this Ordinance. Tf,
following adoption of this Ordinance it is subsequently determined that proper legal procedures
have not been followed by the Franchising Authority, it shall be the responsibility of the
Franghising Authority to rectify any procedural defects and ratify the terms of this Qrdinance.
Section 13. Repesl of Ordinance No, 81-2

This Ordinance repeals Drdinanﬁe No. 81-2.

PASSED AND AFPROVED by the City Council of Wheeler, Oregon this  isth day

of  tovember . 1a993,
BY" ——
Title:
ATTEST: = L _
T T
v

City Recorder

hitar Ty heckedhord

11-
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February 23, 2000 FILE

Mr. Randy Ealy

- City Reparder
City of Wheeler
775 Nehalem Blvd,
P.O. Box 177
Wheeler, QR 97147

Dear Mr. Ealy:

‘We are pleased to announce that the acquisition of the controlling interest in Faleon
Communications, L.P., ("Falcon”) and its related entities, by Charter Communications,
Holding Company, LLC (“Charter”) was closed on November 12, 1898.

This letier will canstitute the required Notice of Closing of the sale and confirms that
Chatter agrees {0 be bound by the terms and conditions of the Franchise Agreement
with the City of Wheeler The Falcon entity that has entersd into the Franchise
Agreement with the City of Wheeler will retain its legal name but will now do business
under the name of “Charter Communications.”

Charter is committed {o investing the time, talent and rescurces to provide cable and
icls nicaticns sarvices in the years ghead. We appreciate the opportunity o

[
WS CETITIT

serve your community and look forward to a positive relationship as a member of your

commilnity.

Sinceraly,

M. Celeste Vossmeyer

Vice President — Government Relations
MOV smf

i falcont Closinglr dog
1k wsng 14448 Powerscol<t Orve « Seite 200 « 56 Lodis, Misenar o 831513880

www.chardércom.com » 1al: 514 0350532 « faxr 3149 055 GA40)
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AN CRDINANGE REPEALING ORDIMARCE NO.155 AND GRANTING TO NEHALEM -
TELEFHONE AND TELEGRAPH COMPANY, A CORPORATION, ITS SUGCESSORS -

" AND ASSIGNS, & FRANCHISE TO CONDUCY A GENERAL TELEFHONE AND
TELEGRAPH EUSINESS WITHEH THE CITY OF HHEELER

ThB GITY oF WHEELEE DHDEINE 45 FGLLGNE*
Sect;on 1, Ordinance No,i55 of_the City of Wheeler is héraby r&péalad.'

Section 2, There is hereby granted to Wehalem Telephone & Telegraph Company,

a corperation, its successors and assigng, the right and privilege to conduct a
general telephons amd telegraph business within the City and to place, -erect, lay,
maintain and operste in, over snd vnder the strests, alleys, avanmas, thornughfarea,
and public places and highways within the City sueh poles, wires and cther -
sppliances and conductors for or uzéd in connection with the itransmission of
elesctricity for telephons and telegraph purposed. Such wires and other appliances -
and conductors may be strung upen poles or other fixtures shove ground or, at the

. option of grantse, may be laid undergrournd in pipes or comduits or otherwise
protacted; and grantee may insball, meintain, uss and operate, all tusual or

| . necegsary fixtures and othar.apﬁaratus tu-cperate-and malntain same.

"Sgctjon 3. It shall ba Jawful for grantea to meke =11 needful excavatlons
in any of such strests, alleys, avenues, ‘thoroughfares smd public highways in
City for the purpese of placing, erecting, laying, maintalhing or operating such .
polez cr other supperis or copductors for wires and for repairing, remewing or
replecing the same, All work shall be dons in compliance with such reasonable
rulsa; regulations and ordinances as may, during the cuntinuanca -of thia
franchise, be adopted from tim& to time hy Gitr.

Sectioh 4, Whanaver tha_grantee, itﬁ successors and assigns, shall disturb
any of the sireets, alleys, avemiss, thorotughfares or publiec highwaya in City for
any of the purposes aforaaalﬁ, it sh&ll restore tha seme to as good order and -

-condition as existed prior to the commancement of such work, as s00n A
practicable affer the cempetion of such work, and. without unnscessary deley,
Should grantee fall so to do, then the City upon giving to the grantee ten days!
notice in writing of its intention so %o do, may cause such repairs o be nade
and charge the. cost thﬂrenf to end collect the same from grantse.

Segbion S, Hbthinh in this ardinance shall be construed im any way to
prevent the Pr oper authorities of the City from sswering, grading, planking,
rocking, paving, repalring, altering or improving any of the strests, alleys,
avemues, thoroughfares or public highwdys within the City in, upoh or under which
the poles, wires or other conducters of the grantee, may be placed; but any such
work or improvements shall be so carrled on as to aveld any unnecessary interfarence

with the free. use, operation, location or meintenance of the pruperty of the
El'ﬂntEE-

Section &. In consideration of: tha rlﬂhts and privileges herein granted,
Hehalem Telephaﬁe & Telagraph Company shall pay te the Gity a franchise fee in
the smount. of 3 percent (32} of its zross revemues from operations within the
City. PGross reverues" shall include only ali loeal service revomes as
prasently defined. in the Uniform System of Accounts sdopted by the Padéral
Communications. Commission, less net uncollectables. Within &0 dajys follnwing
“the end of each calendsr quarter, grantss shall furnish to City, in such form as
the Uity shall require, a report covering all “gross revemres" received by it
during the previous calender quarter and at the sams tilme ahall pay the amount



Pags No. 2 of Ordinance No. 81-1

§.30-11 ”
8.30-7 .
“of franchise fse thue tﬂ the City purﬂuant to thim paragraph. The City shall
- have the right to sudilt the books abd records of grantee at- raascnablﬂ times
for ‘the purpose of detsrmlning the accuracy'of its raports.

Sect;ﬂrn 7, The gramtes s for itself, its succeasors End asan.gns, agrees that :
during the life of this franchise it will provide good and efficient service and o
maintain 1ts lines, poles, . conduits and other physicel propertiés in good crder
and repair thrﬂughnrut the entire term of the franchise, in agcordarnce with
eatablished practices in the operation of telephens and telegraph services and in -
acecrdance with the rules and regulations governing installation apd mainbenance °
of telephone and telegraph equipment as promwigated by the Oregon State Public
Utility Commissicner. In the event the grantee shall fall 4 keep its physical’
plant in repeir or to furnish good and efficlent service and shell for 30 deys -

- next following written notice thereof feil to comply or take adequste steps -
‘towerd complience wilh any lawful order of the Publle Utility Commissioner of the
Stete of Cregon relating te¢ the furnlshing of such service or the naintenanee of -
such egquipment, then, or at eny time thareafter, while such default econtinues,
the City may decl&re thie franchise termineted, forfeited and at' an end, and mey
reguire the removul of all properties of the srantaa from the streats, allaya,
avermmes; thoroughfares and public highways in the City, _

Sect;on g, Inasmuch as the grantea is now. operat:ng its talephone aystem
upon the sireets, alleys, avenuea, thoroughferess and publie highways of the City,
no time is necessary to he fixed herehy for tha heglnning of cunstructian of wﬂrk
thereon. . : .

Section 9, Tha raton and charges for sarvice tu be made by tha gr&ntae for.
service to rendered by it under the terms of this ordinance snd franchise ghall
ba_fixed and regulsted by tha_Publlc_Utility Commissioner of the State eflregon.

" Section 10, The righte, privileges and franﬁhisa'harain'gfanféd'ﬁhali .
contime and be in force for s perled of 25 years Lrom and after the effactiva
date hereof. . .

© Section 11. This ordinance shall bacame effective vhen it haa bean accap$ed
by Nehslem Telephone & Telegraph Gompany and vhen Nehalém Telephone & Telegraph

Company has surrendsred the rights granted to it pursuant to Ordinance Mo, Bl
of the City of Wheeler, .

“PASSED by the Gouncil on tha }721 day of ‘7ﬂkgﬁdb ; 1981,

Hmmmmn~'

TE '_ ey




Fege No, 3 of Ordinance No, 81-%
5.30 8.30

o~ I hereby ecerify that this Ordinence wes adépted by the City Council of Wheeler,
" Tillamcok Sounty, Oregon, ab a réguler meeting of the Gity Council on the /7. day

of Jpercde 4 19814
ﬁm/ze .,

Gity Recorder

(SEAL)

NEHALZM TEIEPHONE & TELZGHAPH COMPANY bersby accepts the terms of the foregoing
oerdingnce end does hersby surrgnder all rlghts granted by the Eity of Hhaeler .

| pursuant 4o Ordinance No. 81-1.

Dated this +57% day of W 5 1981,
}IE:HALEM TE-IEPHGRE & TEIEI‘:RAPH cmwm

BF'.- £ : y i —_—



CITY O WHEELER
ORDTHANCE RO, 90-7

AR CRDIMANCE AMENDTKG SECTIOH & OFF ORDIRANCE A1-1, AM GRITKANCE

WAICH GRANTS TO K=HALEM TELETHONE ARD TCLEGRAPH COMEAMY, A CORFORATION,
175 SUCCESS0RS AND ASSIGHE, A TREdCHISE TO CONDUCT A GEHERAL TELEFPAOKE
AND TELGRAFH BUSINESS WITHTH TiE JITY OF WIEELER.

THE CLTY OF WHEELZK ORDATYS A% FOLLOWS:

Soetian 1. Sectior 6 o Ovdinance 82-1 shall be replaced Wilh
tne foliowing:

i the exlant that Hdenalem Teldepteose § Tolegraph fo. opgrates
within Lhe ity and uses the City's strests, alleys and highways
[or other Lhan travel, Lhe City may levy and callect znd Kehalem
Telephone & Telegrapn Lo, shell pay a privilage tax in the ampunt
of Four Percent (44%) of the gross revenues carrently earned by

the Company within the City boundarics. "Gross Revenues' mpans
those revenues derived from exchange access seyvices as defined

in ORS 401.703, Tess net uncollectibles from suzh sevenues. Witnin
60 days following the end of ecach calendar gquarler, grantec shall
furnis% to City, in such form as the City shall reguire, a report
covering &1l "gross revenues” received by £ durirg tha provicus
catendar guarter and at the same <ime shall pay the amount of
Trancaise Tee gue to the City pursuaab to tais paragrapn.  The

ity shall have the righl to Audit tho books and records of graniee
at reasonadle times Tor the purpose of determining Lhe accuracy

af 1ts repnrts.

PASSED and AD0PTED by tne City Council this %Efﬁtlday of Movember,
1890, and AFPROVED by Che Mayar fhis 'fEm{ day of Movember, 1980,

TN -WaTIErY, Mayaf

b

ATTEST

(iELLLi/ f}iiﬁbiﬁib“’

Enm Morgan, Lity f?cardé?f_arn-tut




CITY OF WHEELER
RESOLUTION NO, 2003-19

A RESOLUTION REGARDING THE CONSENT OF THE CITY OF WIIEELER, OREGON
TO THE TRANSFER OF THE FRANCHISE AGREEMENT FROM NEHALEM
TELEPIIONE & TELEGRAPH COMPANY TO NEHALEM TELECOMMUNICTIONS, INC.

WHEREAS, the CITY OF WIIEELER, heremalter referred to as “City”, a municipality
situated in Tillamock County, Orcgor, acting by and through its Mayor and City Council, passed
and enacted that certain Ordinance No. 81-1, dated March 17, 1891 and amended by Ordinance
No. 90-7, dated November 20, 1990, hereinafler referred to as “Franchisc”, granting Nehalem
Telephone & Telegraph Co., hereinafter referred to as “Nehalem™ the authorily to cenduct
general telephone and telegraph business within the City;
and

WHERLEAS, Nehalem intends to sell, transfer and convey all of its related assets,
including all of its right, title and interest in the Iranchise to Nehalem Telecommunications, Ine.,
hercinafter referred to as “Wehalem Telecommunications™; and

WHEREAS, it 15 in the best interests of the City and its citizens to consent to the
assignment and transfer of the Franchise to Nehalem Telecommunications.

NOW,. THEREFORE, BE IT RESOLVED, by the Mayor and the City Coungcil,
hereinafter referred to as “Couneil” of that City that:

i. The Council hereby approves and consents 1o the transfer and assignment of the
Franchise and all rights and obligations thereto from Nehzlem, and (he assumption of
the Franchise by Nehalem Telecommunications.

2. Except as speeifically set forth herein, this consent of the Council shall not alter,
affect, or otherwise change any of the terms and conditions of the Franchise.

3. In connection with the assignment and transfer of the Franchise to Nehalem
Telecommunications, the Council certifies that:

a. The Franchise was duly and validly issucd by the City and Nehalem 13
currently the duly anthorized franchisee;

b. The Franchise is in full force and effect as of the dale hereof and 1s vahid and
enforceable in accordance with 1ts terms with the Franchise having an
expiration date of March 17, 2000. :

¢ No event of default under the Franchise, and no event which could become an
event of default with the passage of time or the giving of notice, or both, has
occurred and is continuing as of ihe date hereof.

d. All the fees owing to the City pursuant to the Franchise have been paid
through September 30, 2003,

4. 'This Resolution shall take effect upon sale and transler of ownership of Nehalem
within the corporate limits of the City of Wheeler under Ordinance No. 81-1 which
shall be memorialized by the execution and submittal of the Acknowledgement of

RESOLUTION N(. 2003-19, page 1 of 3



Transfer by authorized representatives of Mehalem and Nehalem Telecommunications
in the form attached hereto as Exhibit “A”.

ADOPTED by the City Council this_18th_day of November , 2003, by the following

vole:
CITY COUNCIL Aye  Nay  Absent/Abstam
WHEELLR, OREGON '
X
A J
. ’ *
B A

Bill Muilen, C-::runcﬂc:r

;a’g_.% ,/6 ﬁfﬁmw | . _)C_ A

Merle

pencz:r € ncﬂur

] b h “:tlne Cmm-:.:ﬂm
ATTESRT:

Larty Cole, City I'vIan’Eé&r; 03 b

RESOLUTION NO. 2003-15, page 2 of 3



EXHIBIT A

ACKNOWLEDGEMENT AND AGREEMENT TO COMPLY WITH CITY OF WHEELER
ORDINANCE NO. 81-1 AND RESOLUTION NO. 2003-19 REGARDING A TELEPHONE
AND TELEGRAPH FRANCHISE AND OPERATION. -

WHEREAS, on the 17th of March, 1981, the CTITY OF WHLEELER adopted Ordinance
No. 81-1, an ordinance pranting a non-egxclusive franchise to Nehalem Telephone and Telegraph

Co. for the operalion of a telephone and fclegraph company inside the corporate limits of the
CITY OF WHEELER; and

WHEREAS, on the 18th day of November, 2003 the CITY OF WHEELER adopted
Reseletion No, 2003-19 approving 1be sale and transfer of ownership of the telephone and
telegraphic business including the franchise, inside the corporate limits of the CITY OF
WHEELER, fram Nehalem Telephone and Telegraph Co. to Nehalem Telecommunications Inc.,

NOW, THEREFORE, KNOW ALL MEMN BY THESE PRESENTS THAT:

1. Nehalem agrees that effective January 1, 2004, the telephone business of Nehalem
within the Cily of Wheeler was sold and ownership interests transferred to Nehalem
Telecommmications, including all rights and obligatiuns granted by the CITY OF
WHEELER under Ordinance No. $1-1.

Nehalem Communications does hereby accept and agrec to comply with all terms and
conditions of Ordinance No, §1-1, Orinance MNo. 90-7 and Resolution No. 2003-19.

ta

IN WITNESS WHEREOF, this document is executed by duly authorized officials of Nchalem |
Telephone and Telegraph Co. and Nehalem Telecommunications, Tne.

Nehalien_i Telephone and Telegraph Co.

By [om o Ml __ __ifsefes
Wm. Lee Dilbard Date
President & General Manager

MNehalem Telecommuineations Tne.

f/ﬂ/w;f

11 / Tfate

RESOLUTION NO. 2003-19, page 3 of 3



Crry GF WHEELER
ORDINANCE NO. 2006-03

AN ORDINANCE AMENDING SECTION 10 OF ORDINANCE NO. 31-1 BY EXTENDING
THE FRANCHISE AGREEMENT WITH NEHALEM TELECOMMUNICATIONS, INC, BY
TEN (10} YEARS.

WHEREAS, the CITY OF WHEELER, hereinafier referred to as “City”, a mumicipality
sitnated in Tillamook County, Oregon, acting by and through its Mayor and City Council, passed
and cnacted that cortain Resolution No. 2203-19 (November 18, 2003) acknowledging the
transfer of ownership to Nehalem Telecommumestions, Inc. as the rew owner and the subsequent
Exhibit A (January 2, 2004) showinpg Nehzlem Telecommunications aceepting the compliance
with all torms and conditions of the franchise agreement (Orlinance No, $1-1, Oodizance No. 90-
7. Resohuiion No. 2003-19 and Exhibit “A™).

WHEREAS, the City wishcs to accept Telccommuaications offer to extend the Franchise

Agrecment by a total of tea (10) yvears from date of expiration of the original agreement, March
17, 2006;

THE CITY OF WHEELER ORDAINS AS FOLLOWS:
The 10-year extension of the franchise agreement will be reflected in Section 10, Whe:eler
Ordinance $1-1 as amended by Ordinace No_ 90-7 as follows:
“The rights, privileges and francluse berein granted shall continue and be in force for a
period of ten (30) years from and after March 17, 20067 '

ADOPTED by the City Councif this I'i"m day of AP ! { , 2003, by ihe foliowing
vote: .

CITY COUNCIL Aye Nay Absent/Abstain
WHEELER, OREGON

F

!

.S

maDalH :,r, Cnuncllnr

Virgd L. Staben, Councilor

Paul Russo, Councilor

an}é;sw Meilson, Councilor

E i& = |

ATTEST: Doug W. Hooper, City Manager
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citymgrwheeler '

From: Jim Tiger [lim@staytanlaw.com]
Sent; Friday, March 17, 2006 11:02 AM
To: Doug Cooper

Subject: Nehalem Takecomenunications, Inc. fFanchise
Attachments; AVG cetification_.b

Doug:
Copy of ORS 221,515 as follows:

221.515 Privilege tax on telecommunications carriers; maximum rate; deduction of additional
fees. (1) The council of every municipality in this state may levy and collect from every
telecommunications carrier operating within the municipality and actually using the streets, alleys or
highways, or ll of them, in such municipality for other than travel, a privilege tax for the use of those
streets, alleys or highways, or all of them, in such municipality in an amount which may not exceed
seven percent of the gross revenues of the telecommunications carrier curently eammed within the
boundaries of the municipality. The privilege tax authorized in this section shail be for each year, or part
of each year, that such telecommunications carsier operates within the municipality.

{2) As used in this section, “gross revenues” means those revenues derived from exchange zccess
services, as defined in ORS 401.710, less net uncollectibles from such revenues.

{3) A elecommunications carrier paying the privilege tax anthonized by this section shall not be
required to pay any addifional fee, compensation or consideration, including the free use or construction
of telecommunications facilities and equipment, to the municipality for its use of public streets, alleys,
or highways, or all of them, and shall not be required to pay any additional tax or fee on the gross
revenues that are the messure of the privilege tax. As used 1n this subsection, “use” includes, but i3 not
limited to, street openings, construction and maintenance of fixtures or facilities by felecommunications
carriers, As used in this subsection, “additional fee, compensation or consideration” does not include
commissions paid for siting public telephones on municipal property. To the extent that separate fees are
imposed by the municipality on telecommunications carriers for street openings, construction, inspection
or mainienance of fixtures or faciliiies, such fees may be deducted from the privilege tax suthorized by
this section. However, telecommunications carriers shall not deduct charges and penalties imposed by
the municipatity for noncompliance with charter provisions, erdinances, resolutions or permit conditions
from the privilege tax aunthorized by this section.

{(4) For purposes of this section, “telecommunications carrier” has the meaning given that term in
ORS 133.721. [198% ¢.484 §5; 1999 ¢ 1093 §107

Jim Tiger

Duncar Tyger & Niegel, PC
Attorneys at Law

582 E. Washingtor: St

PO Box 248

Stayton, Oregon 57383

_ {503) 768-7741 (telephone)
{503} 765-2461 {facsimile)

iimi@staytoniaw.com (email}

31772006



Wexd ven el
CITY OF WHEELER
ORDINANCE NO. 2007-01 2 / ! f 20 %

AN ORDINANCE ADOPTING AFRANCHISE AGREEME 94/ 2
PEQPLE'S UTILITY DISTRICT AND THE CITY OF WHE

WHEREAS, the CETY OF WHEELER, hereinafier referred to as “City™, a
municipality situated in Tillamook County, Oregon, acting by end through its Mayor and
City Council, formally passed and enacted that certain AGREEMENT (March 20, 1996)
with the Tillamook Peﬂple s Utility District, hereinafter referred to as “District”

WHEREAS, the City and the District wish to adopt 2 new Franchise Agreement,

WHEREAS, the City Council requests that the PUD pay to City a sum equal to
four (4%) percent of District’s gross net receipts as defined in the Agreement;

WHEREAS, the City has destgnated all franchige fees be receipted into thc Street
Fund because Utilities operate within the City right-of-ways;

NOW, THEREFORE, the City of Wheeler Ordains as Foliows:

That Attachment “A”, the Franchise Agrecment with the Tillamook People’s Utility
District shal! be the official agreement to regulate publicly owned rights-of way upon
suppliers of electrical energy and shall be adopted by the Wheeler City Council.

Undar the provisions of the City of Wheeler Charter, Chapter VIII, Section 32, this
ordinance shall become effective on the thirtieth (30"’) day after the adoption of this
ordinance,



h
ADOPTED by the City Council this _/ /> day of _iga 2007, by the
fotlowing vote:

CITY COUNCHL | Aye Nay Absent/Abstain
WHEELER, OREGON

Juana Dol Handy, Councilor

Vi Z ALl X

Virgii L. Staben, Counciior

PRI P~ N

Paul Russo, Councilor
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FRANCHISE AGREEMENT

THIS FRANCHISE AGREEMENT {*Agrcemen{’™, entered into and cffcctivc this ﬂda}r
ol February, 2007, by and between the CITY OF WHELLER, a municipal corporation of the
Statc of Oregon, hereinafter referred to as the “City,” and the TILLAMOOK PEOPLE'S

UTILITY DISTRICT, a people’s utiity district of the State of Oregon, hereinafter referred to as
the “District.”

WITNESSETH:

WHEREAS, (he District is a peu?le’s utility district formned und operating within the City
pursuant to ORS Ch. 261; and

WHEREAS, the City provides general govemnmental services to its residents; and as
provided by ORS 221.410 to 221.475, ORS 758.210 to 758.270 and ORS 758.470, has the lepal
authority to regulate publicly owned rights-of-way under its control and issus franchises and/or

. impose charges upon publicly and privately cwned suppliers of electrical energy, as well as take

any other action or activity specified therein and/or any other State or Federal law; and

WHEREAS, the Dhstrict is authorized by law to enter inte this Agreement with the City,
and .

WHERFEAS, the Franchise Fee payable pursuant to this Agreement is inteaded 10

. generale tevenues used by the City for the prq:wmmn of general govemnmental services to its

residents; and
NOW, THEREFORE, the _Distridt and the City agree as follows: -
Section 1:  Grant of Franchise

A, The District is hereby granted an exciusive franchise right to conduct its electrical
distribution business within the corporate limits of the City as the same now exist, or may
hereafler be constituted. However, nothing herein contained shall in any way limit the City's

_ ability Lo grant easement and/er franchise rlght% to other entities providing services other than

electrical distribution services.

B. The Dastrict is hereby granted the right and privilege to construct, maintain,
repair, replace, upgrade, and operate poles, wires, fixturcs, transformers. substations, other
equipment, underground ducts and circuits and any other Tacilities (*Facilities™) necessary or
contvenient to provide services and products upoen, over, along, under and across the sirects,
aileys, roads and other public places and rights-ol-way within the corporate limits or under the

control of the City (“City Rights-Of-Way™ as ihe samc now exist, or may be hereafter
constituted.

C. All Facilities located within the corporate limits of the City as of the Effective
Date of this Agreement shall e deemed 1o be covered by the terms of this Agreement, and (he
location and placement of such Facilities is herehy approved, l].[ﬂE:SS such facilities become
subject to requirements of Section 7 herefo.



Section 2; Term and FTermination

A This Agrecment shall be effective as of the Effective Date and shall terminate five
{3) years from said date (“Initial Term™), unless otherwise provided in this Agreement. No laler
thun iinety (90} days prior to the exparation of the Initiat Tenn, the Partics shall begin fo discuss
a successor apreement.  If the Parties have not entered into a successor agreement prior to the
expiration of the Initial Term, then this Agreement shall continue to be in effect for an additional
six (6) months or until a successor agreement 15 adopied by the Parties, whichever occurs first.
Either Party may terminate the Agreement, effective on or alter the expiration of the then-current
term, by providing six (6) months advanced writlen notice to the other Party.

B. Notwithstanding any other term sct forth in this Agreement, it is expressly agreed
by the parties hereto thal either party to this Agreement raay al any time after giving sixty (640)
days written nolice to the other party requesting the opening of negotiations to amend or change
any term of this Agreement, meet with the other party’s representatives to review, negotiate and
reach an agreement on the issues set forth in the aforesaid notice.

Section 3: Constenction of District Facilitics

Al The District will complete ali construction or repair work in 3 reasonabie and safe
manncr in compliance with the requircments of applicable state laws and City ordinances.
Commencing in January 2007, the District will submit to the City a four year work plan that has
been approved by the District. Subsequent four vear work plans will be submitted Lo the City as
such work plaps may be approved by the District.

B, New District poles or other “ground-mounted” facilities installed in the City
during any term of this Agrecment shall be located, where applicable, behind the sidewalk
toward the property owner's side, unicss otherwise directed by the Cily, provided, however, that
such facility location shall be in accordance with pradent utility practice and not in violation of
any applicable law, rule, code or ordinance. This paragraph shall not apply 1o the replacement or
upgrading of any pole or ground-mounted facility existing as ol the Effective Date of this
Agreement. After the District completes any such constniction work, the District will, upnn
written request by the City, provide the City with any “as built” drawings and maps andfor
sketches. The District should notify the City prior to-the nstallation of any new or replacement
pole or other “gronnd-mounted” facility to ecnsure that such installationd(s} will not interfere with
any planncd City infrastructure project, as deseribed in Scelion 7 herein.

C. Upon written request by the Cily, current ntility maps incorporating construction
completed by the District within the City shall be provided to the City for the City's use, at no
expense to the City. The District and the City shall use map information for their exclusive use
only and to the extent allowed by law, will not disclose that information to the public.

D, Upon written request by the District, current Cily maps regarding tax tots, roads,
streets, alleys, and zoning shall be provided te the District for the District’s use at no expense to
the District,

E. The District may performl emergency constroction or repair work on ay Facllities
located within the City without providing prior notice to, of oblaming prier approval from, the
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City. The District shall notify the City of necessary changes to electrical facilities resulting from

cmergeney work any time that the City’s infrastructure is materially affecte¢ nit imcluding
detours of less than fonr (4) hours.

F. The District shall have the right to cut, trim, and control the growth by chemicat
means, machinery or otherwise remove and dispose of trecs, shrubbery, vegetation and
undergrowth in any City Rights-Of-Ways that interferc with the District’s permitted use.

G.  The District shall obtain prior written permission from the City before cutling,
trimming or otherwise controlling in any way any wee, shrubbery, vegctation or undererowth
within (he City's rights-of-way for reasons olher than those specifically listed in subscction (F)
above.

H. - Any vegetation waste shall be disposed of by District consislent with applicable
local, state and tederal laws.

Section 4:  District Excavations of City Rights-Of-Way

A The District may make 21l necessary cxcavations in the City Rights-Of-Way for
the purpose of constructing, repairing, maintaining, removing and/or relocating any District
Facilities. All excavation work shall be done at the District’s sole expense and in compliance
with applicable Oregon laws and the applicable rules and regulations of the District and the City.

B. Whenever the District performs an excavation pursuant to this Agreement, the
District shall restore the affected portion of the City Rights-Of-Way to the same or betiex
condition that it was in prior to the éxcavation.

Section 5: Work By City In City Rights-Of-Way

A The City will provide advance notice to-the District, as carly as possible, of any

City plans to widcn streets, relocate public ways, or other ma_]or public improverents within the
City that could require relocation of Facilitics.

B. The City will give notice of any plans 10 vacate any City Rights-Of-Way, if the
District’s Facilitics arc located within such City Rights-Of-Way. The Cily will cooperate with
the Distriet to aveid nnnecessary relocation of such Facilitics. In the event of such. vacation by
the City, the City shall provide the District with (he first right of tefusal to convert a portion of
the vacated Cily Rights-Of-Way to a atility easement.

C. Nothing in this Agreement f.hall be construed as preventing the City from
sewering, grading, paving, planking, repairing, w1clcnmg, altering, or doing any work that may
be reasonably necessary within any City Righis-Of-Way.

D, All work by the City within the City Rights-Of-Way shall be domne, to the extent

possible, it such a manner so as not t obsiruct or prevent the District from freely nsing and
operating its Facilities.
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Section6:  New Development Within The City

A The City will provide the District with the opporlunity to review all new street
and subdivision designs prior to plat approval by the City.

B. The City and the District will work together to determine the best non-cxclusive
ukility corridor in all new street layouls, whenever reagonably possibie.

C. The City shall advise building permit applicants to notify the Distnict of building
permit applications at the time of such permit application, it such permit is 1o construct a new
stmchare.

D. The City will provide notice, as early a5 possible, of any new construction or any
expansion of cxisiing commercial or industrial propertics thut may significantly increase the necd
for ¢lectrical power within the City,

Section 7: Relocation of District Facilities

Notwithstanding Scction 5(d) #bove, the City may cause the District (o relocate any Facility
within the City Rights-Of-Way to the same or another City Rights-Of-Way, whenever the
- relocation is necessary as part of a City-related infrastructwe project. Tnfrastructure projects are
defined as; Widening or otherwise modifying or eonstucting streets; Installing or modifying
sidewalks, Installing or relocating water lines, fire hydranis, valves, blow-offs, storm drains or
sewers. The expense of relocating such Facilities will be paid solely by the District. The Disirict
- will respond with a plan to relocate within 60 days and complete construction within 180 days
from the date of notification by the City, unless otherwise agreed to in writing by the District and
the City. The location, design and construction specifications of any facilities relocated pursuant
to this Section shall be determmed by the District in its sole discretion so long as such Jocation,
design and construction specifications otherwise comply with the provisions of this Agreement.

Section 82 Tranchise Fee

A, In consideration of the rights and privileges granted in this Agreement, the
District shall pay o the City, for each month during the lifc of this Agrecinent beginning
3 . 2007, a Franchise Fee equal to _Foue  percent { 4 %) of the District’s gross
revenles, as defined below, less mdjustments descmbed below, collected during the previous
menth from customers whose metéers ave located within the City (“Franchise Fee™).

B. The term “Gross Revenucs™ mcludes any amount biled (o customers within the
corporate limils of the City for the sale of electric encrgy by the Distriet. Gross Revenuves do not
include sales of elecine encrgy by the District to the City or any other municipal corporation or
pubiic taxing body within the corporate Irmits of the City. Gross Revenues do not include sales
of elactric cnergy by the District to any electric utilily that 15 not the ultimate consumer. An
clectric utility, as used in this Agrecment, is any individual, pattnership, cooperative, corporation
or guveroment agency buying electric energy from the District for purposcs of distributing such
electric energy to retail customers outside of the City or for purposes of wransferring such electric
cnergy in wholesale electric markets. Gross Revenues also o not indude proceeds recerved by
the District from the sale of bonds, morigages, secirities or other ¢vidences of indchtedness.

Franchize Agrcement — City of Whecler 4of 7



Additionally, gross revenues carncd in inlersiate commerce by the District or on the business of
the ifnited States Govermment, as specificd in ORS 221.450, shall not be included. This
subsection shall be in accordance with ORS 221 .655.

C.  The District will withhold 2.5% of the Franchise Fee as compensation for the
administrative .cosls incumed by the District in calculating, billing, collecting and paying the
Franchise Fee.

D. The City agrees that no other license, tax or charge on the business, occupation or
franchise of the District shall be imposed uporn, cxacted from or required of the Disiufet by the
City during the term of this Agreement, except thal pothing in this Agreement shall exempt the
preperty of the District from lawful ad valorem taxes. This provision does not apply, however,
to District contractors working within the City who are required to have City licenses and
permits, building permits issued directly to the District, or any utility charge (i.e., water, sewer,
etc.) due to the City by the Disirict as a utility customer of the City or any other [ee owed to the
City that is not dircetly attributable to the provisions contained within this Agreement.

E. The District shall, by policy and in its sole discretion, determine the method of
allocating, billing and collecting from its customers (he Monthly Franchise Fee imposed under
this Agreement.” The District may at any time as determined by its Board of Directors, alter its
policy for allocating or billing customers for the purpose of collecting the Monthly Franchise
Fee. The City expressly acknowledges and agrees that all or part of the Monthly Franchisc Fee
may be allocated to and collected solely from Dhistrict customers within the City as a separately
identified item on the District’s bills'to such custemers; The City agrees not to challenge, in a
cowrt of taw, arbitration, mediation or otherwise, the District’s method of allocating, billing or
collecting the Monthly Franchise Fee from District customers as long as the District complies
with applicablc Oregon and/or federal law governing such matters. The District shall notify the
City no less than 45 days prior to changing its method of allocating, billing or collecting the
Franclusc Fee before any such changes take effect.

E. At the City's request, the District shall file a report showing District's gross
revenues as defined herein for the previous calendar year and the amount of Franchise Fees due
_to the City. The District shall have an obligation to maintain financial records of ils gross
revenues and franchise fee payments for audit purposes for the term of this Agreement, and the
- Dristrict will keep its books according to generally accepted accounting principles. The City

-may, at iis own expense, and with five (3) business days notice, audit those books that are
maintained in the ordinary coursc of business at the District’s Offices.

Section 9+ Pole Attachmenis

A If the City wishes to make any attachment of any type 0 the poles or olher
Facilitics of the Dastrict, the City must execute the District’s pole attachment Agreement,

‘B. The City will nolify the District .of any request for new cable television or
telecommunications franchises or expansion or renewal of existing cable felevision or
telecommunications franchises with the City insofar as attachment of cable or wires to the
Dhstrict’s polcs is concemed.
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Section 10: District Property Valnes

The franchise and jmyvilege Lo Dpcr&le. in the City Rights-Of-Way shall not be an
enhancement of the Districl’s properties or valnces or i.]l.lu'llﬂ}-' as an asset or item of pwuership in
any apprasal thereol,

Section 11:  Bispute Resolution

Unless otherwise provided herem, in the event a dispule arises relative to any aspect of
this Agreement, the parties shall make a pood faith eflort to resolve the same as follows:

A First Step: Informal meetings between the Managers of the parties, at which a
simple statement of the issue or dispute 1s reduced to writing and an atterapt made to resolve the
same, If Apgreement is reached und approved by the reepecmrc governing bodies of the parties,
then no further action 15 required,

B. Second Step: H a resolution 3s not reached at “First Step,” their the statciment of
the dispute shall be referred to the respective governing bodies of the parties, A Dispuie
Resolution Committee of four shall be appointed from the governing bodies of each party, with
two being appointed by the Mayor of the City from 1ts Council and two being appointed by the
President of the Distriet from ity Board, at the next ensuing regular meetings of the District and
the City. The Dispute Resolution Committec shall meet as soon as practicable following ihe
completion of the precess, but In no eventy mot later than lorty-five (45) days afler the last
appoiniment is made. Said Committee shall attempt to reach a resolution of the issues andfor
dispule.

C. Third Step: In the event a resotution is ot reached at “Second Step,” then either
party hercto may institute such 1&ga£ action as may be deemed appropriate, whether in law, in -
equity or in bﬂth '

D. Litipation Costs: In the event swit, action or proceedings are instituted or had to
collect any sums payable under the terms of this Agreement, or to enforce any provision of this
Agreement, or to protect, assert or determine in any way, cither parly’s rights, the prevailing
party shall be emtitled 1o collect as part of the costs in such suit, action or proceedings, the costs
of collection in addition to such sum as the judge of the court may adjudge rcasonable as
attorneys” fecs; and In the event of any appeal to an appellate court, the prevailing party shall be
entitled io collect such sums as such court shall adjudge reasonable as attorneys” fees on said
appeal.

Section 12:  Miscellaneois Provisions

Al Amendment: This Agreement may only be modified by wuitten consert of both
partics. This Agreement supersedes any existing or future ordimance or resclution enacted by
cither party that is inconsistent or conflicts with the provisions contained herein

B. Complete Tntcgration: This Agreement reflects the complete Agreement of the
parties with respect to the subject mutter contained hercin, This Agreerment fully replaces any
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prior writing or representation made by cither party with respect to the subject matter contained
herein.

i Choice of Law: The terms of this Agreemenl and the authority of each party
hereto to cxecule and perform this Agreement shall be governed by the laws of the State of
QOregon.

D. Except as otherwisc expressly stated hercin, the Distnict and the City reserve all
rights and powers granted them under state andfor federal law as the same may be amended from
lime to time. :

E. Severabitity: If any of provision in this Agreement s determined by & eourt of

law to be illegal or unenforceable then the remainder of the Agreement shall remain fully
effective and enforceable.

Executed this fv'{ffda}f Df&%ﬁw%, 3007  Executed this ¢ wday of ‘Fﬁ‘-m*g , 2007

Tillamook People’s Utility District City of Wheeler -

Cdc%w I

Pregident, Foard of DHrectors

\ : j
eneral Mmmg:{f?/ﬁ
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